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Labor Month in Review 


The January Review 


As has become our custom, we have 
given this January issue of the Review 
over to the topic of labor and employ- 
ment law. A wonderfully apt contribu- 
tion by Professor Edward B. Shils 
shows in the life of Labor Hall of Fame 
honoree Arthur Goldberg that master- 
ing labor law is no bar to making a rich 
contribution to the world. After begin- 
ning his career as an attorney, Goldberg 
went on to become Secretary of Labor, 
Ambassador to the United Nations, and 
Justice of the Supreme Court. 

Craig Hukill returns to the pages of 
the Review after some years’ hiatus to 
analyze case law before the Supreme 
Court that affects the American worker 
and workplace. As Hukill suggests, that 
case law must, in today’s more flexible, 
competitive environment, be under- 
stood to extend beyond the traditional 
labor law of union governance and la- 
bor-management relations to a wider 
concept of employment law. 

Richard R. Nelson concisely summa- 
rizes State labor legislation enacted last 
year. This marks the 20th year that Rick 
has provided us with this information 
and we deeply appreciate his contribu- 
tions. In the remaining articles, Diana 
Runner describes changes in State unem- 
ployment insurance law, and Charles 
Berreth catalogues developments in work- 
ers’ compensation programs. 


Mom and Pop are 
builders 


While the retail trade industry is, by 
definition, the home of the mom-and- 
pop store, it actually has a smaller pro- 
portion of very small establishments 
than any major industry division except 
manufacturing. According to Employ- 
ment and Wages: Annual Averages, 
1995 (BLS Bulletin 2483), 44.5 percent 
of retail establishments had fewer than 
five employees, compared to 57.8 per- 
cent of all establishments. Which in- 
dustry had the highest proportion of es- 
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tablishments in the smallest size cat- 
egory? Construction with 66.4 percent, 
followed closely by services and fi- 
nance, insurance, and real estate. 


Julius Shiskin Award 


The Washington Statistical Society and 
the National Association of Business 
Economists invite nominations for the 
annual Julius Shiskin Award for Eco- 
nomic Statistics. The award recognizes 
important contributions to the develop- 
ment of economic statistics or their ap- 
plication in interpreting economic con- 
ditions. A nomination form can be ob- 
tained from the Julius Shiskin Award 
Committee, American Statistical Asso- 
ciation, 1429 Duke Street, Alexandria, 
VA 22314-3402. Nominations must be 
received by April 1, 1997. 


Working in the city 


Much of the literature on inner-city la- 
bor markets, the working poor, and 
school-to-work transitions assumes that 
a job is too time consuming while one 
is in school, but that getting any job is a 
sound first step in the transition process. 
Harvard professor Katherine Newman, 
in a lecture to the Jerome Levy Econom- 
ics Institute, found a more nuanced pic- 
ture in the results of her studies of in- 
ner-city fast-food workers from central 
Harlem, New York, and Oakland, Cali- 
fornia. The Institute’s December 1996 
Report summarizes, “Contrary to much 
of the school-to-work literature, which 
argues that work is not good for young 
people because it disengages them from 
schooling, Newman found that for most 
workers from central Harlem, many of 
whom were not college bound, going to 
work has major, positive ramifications 
for their school life and performance.” 
Newman also chronicled the attempts 
of entry-level workers in the fast food 
industry to find better jobs over the 18 
months of her study. She found that 
most failed, although the time period 
studied was too short in which to come 
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to strong conclusions. Those who did 
find better jobs tended to be those who 
had no other persons with demands on 
their income or time—but most low- 
wage workers must contribute finan- 
cially to their households. 

Newman’s research uncovered an in- 
triguing convergence of interests in 
working outside the employees’ imme- 
diate neighborhoods. _ Employers. pre- 
ferred hiring outsiders, frequently citing 
the disruptions visits by an employee’s 
friends could cause as a reason. The work- 
ers themselves often sought to avoid | 
teasing from their peers about wearing 
uniforms, displaying deference, and low 
earnings on the job by commuting to 
work outside their own community. 


Foreign-owned wages 


About 4.7 million American workers 
were employed in foreign-owned estab- 
lishments in the fourth quarter of 1992, 
according to the Bureau of Labor Sta- 
tistics. These workers, on average, 
earned more than a quarter again the 
monthly pay of the average worker in 
all U.S. private sector establishments. 
This reflects many factors, including 
differences in the mixes of industries 
and occupations. Within the 50 four- 
digit Standard Industrial Classifications 
highlighted in the report, the biggest 
premiums were in automobile wholesal- 
ing, national banks, security brokers, 
family clothing stores, and nonresiden- 
tial building construction. The lowest 
pay levels relative to all establishments 
were recorded in foreign establishments 
in newspapers, auto parts manufactur- 
ing, mail-order houses, department 
stores, and oil refining. 


The February Review 


Next month’s features include the an- 
nual review of employment, a study of 
the cyclical sensitivity of industries, and 
acomparison of manufacturing produc- 
tivity and unit labor costs in the U.S. and 
foreign countries. O 


Craig Hukill 


Craig Hukill is an 
attorney in the 
Office of the Solicitor, 
U.S. Department of 
Labor. 


Labor and the Supreme Court | 


Labor and the Supreme Court: 
significant issues of 1992-96 


From 1992 to 1996, the High Court decided 

a number of cases in labor law and employment law; 
Just as the work force and its protections for workers 
have evolved, so, too, have the Court and its docket 


hat if the Supreme Court convened 
and no labor cases showed up? As 
unlikely as it may seem, that is pre- 


cisely what happened during the High Court’s 
1994-95 term. This circumstance, while unusu- 
al, should not be completely surprising: over 
the last 30 years, the traditional conception of 
labor law—emphasizing labor-management 
relations, union organizing efforts, and internal 
union affairs—has evolved into a more sophis- 
ticated and expansive notion of “employment 
law” that encompasses a wide array of work- 
place-based legal protections. The Court’s 
“workplace docket” has come to reflect this 
shift and occasionally has been dominated by 
employment law—not labor law—disputes. 

A Supreme Court term without “labor” cases 
would have been unthinkable just three decades 
ago. During its 1964-65 term, for example, the 
Court issued approximately 100 published 
decisions, no fewer than 14 of which raised 
labor-management or internal union affairs 
issues.! The Court’s emphasis on such cases at 
that time reflected a much different legal land- 
scape than today, with the Court usually being 
asked to decide workplace issues under just a 
handful of Federal laws.? The nonagricultural 
work force also was more heavily unionized 
then, with nearly 3 in 10 workers being mem- 
bers of labor unions.? 

Today, only about 15 percent of nonagricul- 
tural workers are members of unions,’ and U.S. 
workers are protected from the cradle to the 


grave by a web of Federal laws that did not 
exist in the early 1960s. In many instances, the 
concerns that prompted Congress to enact these 
new laws extended far beyond the workplace 
itself, reflecting changes in the economy and 
society at large: concerns that not all Americans 
were being allowed to participate in the coun- 
try’s postwar prosperity led Congress to enact 
laws that barred discrimination on account of 
race, color, religion, sex, national origin, dis- 
ability, and age;> concerns about the aging 
work force and workers’ retirement security 
caused Congress to enact legislation to protect 
workers’ pensions and benefits;® concerns re- 
garding global competition helped increase sen- 
Sitivities about dislocated workers and their 
communities, prompting Congress to pass leg- 
islation requiring many businesses to notify 
their workers and local officials of future plant 
closings;’ concerns that workplaces had be- 
come too dangerous and unhealthy moved 
Congress to enact landmark occupational safe- 
ty and health laws;® and concerns that work- 
place responsibilities should be more compati- 
ble with family life caused Congress to enact a 
family leave law.° 

With the advent of these new laws, the 
Court’s labor docket has yielded to a docket 
that usually includes a sprinkling of labor and 
employment law cases. Even so, this docket 
varies widely from year to year. The dearth of 
labor cases during the 1994-95 term is one 
example of this variability. Another example 
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occurred when the Court decided five cases dealing with the 
Employee Retirement Income Security Act during its 
1992-93 term, but just one the following term. One aspect 
of the Court’s docket that has not changed during the last 
few years, however, is the downward trend in the number of 
full, signed opinions that are issued by the Court. Since its 
1988-89 term, the Court has issued fewer opinions during 
each successive term. The 87 opinions that it issued during 
the most recent term was the Court’s lowest output in at 
least 30 years and was exactly half the number of opinions 
that it had issued just a dozen years before.'!° Whether this 
trend will continue is anyone’s guess. It stands to reason, 
though, that the Court will decide fewer labor and employ- 
ment cases if its overall docket continues to shrink. 

The Court itself, like the work force, has undergone 
changes in recent years, and no longer can be viewed as the 
“Nine Old Men.” Two new justices—Ruth Bader Ginsburg 
and Steven G. Breyer—joined the bench since the end of 
the Court’s 1992-93 term. Each of them previously had 
been Federal appeals court judges, Justice Ginsburg coming 
from the District of Columbia Circuit in August 1993 and 
Justice Breyer coming from the First Circuit in September 
1994. Justice Ginsburg joined Justice Sandra Day 
O’Connor on the bench as the only two women ever to have 
served on the High Court. The new justices succeeded 
Justice Byron R. White, who sat on the Court for more than 
30 years, and Justice Harry A. Blackmun, who served more 
than 20 years. 

The Monthly Labor Review has not published a compre- 
hensive report of the Supreme Court’s labor and employ- 
ment cases since the Court’s 1991-92 term. To help bring 
readers up to date, this article briefly discusses cases decid- 
ed by the Court since then. The discussions are divided into 
four broad categories: traditional labor relations, pensions 
and benefits, employment discrimination, and public-sector 
employment. These are not the only categories of labor and 
employment cases that the Court decided or that could have 
been covered. Additional categories, however, would have 
included disputes that arose under more industry-specific 
statutes; they are omitted because of their more limited 
applicability. '! 


Traditional labor relations 


Employee status. During its 1995-96 term, the High 
Court decided two cases that raised questions about who 
should be considered an employee under the National 
Labor Relations Act. The answers to these questions were 
important because the protections afforded by the Act 
extend only to workers who qualify as employees.'? In each 
of the cases, the Court followed its longstanding practice of 
deferring to what it found to be reasonable positions of the 
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National Labor Relations Board and concluded that the 
workers were employees. 

In the first case, NLRB v. Town & Country Electric, Ine., *) 
the Court was asked to decide whether a company’s worker 
can be considered an employee if, at the same time, he or 
she is being paid by a union to organize the company’s no- 
nunion workers. Unions have long used this practice of 
“salting” to attempt to gain access to, and organize, non- 
union worksites. Although the National Labor Relations 
Board ruled more than 20 years ago that union “salts” were 
employees, Federal appellate courts did not always agree.'* 
Even so, with declining union membership rolls and a 1992 
Supreme Court decision giving employers a freer hand to 
keep nonemployee organizers off their premises, innovative 
organizing tactics such as salting have become increasingly 
important to labor unions.!> 

The facts in Town & Country are typical of many salting 
cases. The employer was a nonunion Minnesota electrical 
company that advertised for licensed electricians through 
an employment agency. Eleven union members applied, but 
only one received an interview. Although the union member 
who was interviewed was hired, he lost his job several days 
later. The union complained to the National Labor Relations 
Board, claiming that the company committed unfair labor 
practices by refusing to interview the other 10 union appli- 
cants and by firing the union member it had just hired.'® The 
Board agreed, but the Court of Appeals refused to enforce 
the Board’s order, concluding that union organizers are not 
entitled to statutory protections because they are not 
employees.!” 

Justice Breyer, writing for a unanimous Court, agreed 
with the union and the Board. In his view, treating paid 
union organizers as employees under the National Labor 
Relations Act is consistent with broad statutory language 
that applies not just to some employees, but to all employ- 
ees. Such an approach, he wrote, is consistent with two of 
the Act’s key purposes: protecting an employee’s right to 
organize without employer interference, and encouraging 
and protecting the collective bargaining process. Ac- 
knowledging that a worker may not generally serve two 
masters at the same time under the common law, Justice 
Breyer explained that a worker may nevertheless serve two 
masters “if the service to one does not involve abandon- 
ment of service to the other.” '* Thus, a paid union organiz- 
er may engage in union organizing activities during non- 
work hours, as long as those activities do not interfere with 
the company’s right to control that person’s activities dur- 
ing work hours. 

Justice Breyer downplayed the company’s concern that 
salts might try to harm the company by quitting at key 
times, sabotaging the company, or bad-mouthing the com- 
pany to others. This concern may be well founded in some 


cases, he said, but workers who are not paid by the union 
can present similar risks, and yet they are treated as 
employees. A concerned employer, he wrote, can always 
address workers’ legal, but undesirable, activities by adjust- 
ing its employment contracts, and it can notify law enforce- 
ment authorities if workers commit unlawful acts. 

The Jown & Country decision governs company and 
union practices across industry lines. A second Supreme 
Court decision, Holly Farms Corp. v. NLRB,'° also concerns 
who is an employee under the National Labor Relations 

Act, but it will have a more limited effect. In Holly Farms, 
the Court deferred to the National Labor Relations Board’s 
decades-old position that workers on “live-haul crews” who 
collect chickens from independent contract growers and 
then transport the chickens to their employer’s processing 
plant are employees, not exempt “agricultural laborers.” 

The question of employee status in Holly Farms arose 
during a union representation dispute at the company’s 
Wilkesboro, NC, poultry-processing plant. That plant is part 
of Holly Farms’ vertically integrated poultry operations: the 
company hatches chicks at its own hatcheries, delivers the 
chicks to independent contractor growers who use Holly 
Farms’ food and supplies to raise them, and reclaims the 
birds several weeks later for slaughtering and processing. 
The company argued that live-haul crewmembers should 
not be part of the proposed bargaining unit. In its view, 
crewmembers fit within the “agricultural laborer” exception 
to the National Labor Relations Act’s definition of 
“employee,” 2° because their work is so closely associated 
with the contract growers’ farming operations. 

Justice Ginsburg, for a 5-4 majority, agreed with the 
Board and the lower appellate court that live-haul 
crewmembers are not agricultural laborers. The phrase 
“agricultural laborer,” she explained, is not defined in the 
National Labor Relations Act, but is directly linked to the 
definition of “agriculture” in §3(f) of the Fair Labor 
Standards Act. Under that provision, agriculture encom- 
passes both “primary” farming activities, which are specif- 
ically enumerated activities such as raising crops, livestock, 
and poultry, and “secondary” farming activities, which are 
activities that are “performed by a farmer or on a farm as.an 
incident to or in conjunction with [primary] farming opera- 
tions.”?! Because the parties did not argue that live-haul 
crewmembers were engaged in primary farming, Justice 
Ginsburg examined only whether they were engaged in sec- 
ondary farming activities. } 

Applying the Fair Labor Standards Act test for secondary 
farming activities, Justice Ginsburg first examined whether 
the live-haul activities had been performed by a farmer, and 
she concluded that they had not been. Once Holly Farms 
and its live-haul crewmembers turned over the chickens to 
the contract growers, they were no longer involved in rais- 


ing poultry and thereby shed their status as farmers. The 
crewmembers’ activities, however, had been performed on 
a farm, so the case turned on whether those activities were 
incidental to or in conjunction with the contract growers’ 
primary farming operations. 

Justice Ginsburg answered this question in the negative, 
giving considerable deference to what she said was the rea- 
sonable position of the National Labor Relations Board. 
The Board’s position, she wrote, was reasonable because 
the crewmembers’ activities began only after an individual 
grower’s contract obligations—and hence its primary farm- 
ing activities—had ended. The crewmembers’ activities, 
she said, are more appropriately viewed as being “con- 
joined” with Holly Farms’ processing operations, because 
the workers begin and end their shifts at Holly Farm’s proc- 
essing plant and are “functionally integrated” into that. 
plant’s activities. Although Justice Ginsburg agreed that the 
employer had made a plausible argument, she declined to 
follow it because it was inconsistent with the National 
Labor Relations Board’s reasonable position and it was 
contrary to Labor Department interpretive regulations. 


Doubts about support for the union. Section 8(a)(5) of the 
National Labor Relations Act ”* requires an employer to bar- 
gain collectively with its workers’ representatives; if it fails 
to do so, it commits an unfair labor practice. The employ- 
er’s duty to bargain arises once the union is “designated or 
selected for the purposes of collective bargaining by the 
majority of the employees,” either through the National 
Labor Relations Board’s election and certification proce- 
dures or through more informal means, such as signed 
authorization cards.” In general, this duty continues indefi- 
nitely unless the employer expresses a reasonably grounded 
doubt, based on objective considerations, that the union no 
longer enjoys majority status in the bargaining unit.24 

Despite this general rule, a union’s majority status is con- 
clusively presumed during the term of a collective bargain- 
ing agreement, and the employer must continue to recog- 
nize and bargain with the union while the agreement is in 
effect. What happens, though, if, soon after a collective bar- 
gaining agreement takes effect, the employer expresses rea- 
sonable doubts about whether the union enjoyed majority 
support at the time the agreement was made—a time during 
which no agreement was in effect and during which the 
union’s majority status was not conclusively presumed? 
May the employer disavow the contract based on its doubts, 
or must it abide by the contract? The Supreme Court recent- 
ly answered these questions in Auciello Iron Works, Inc. v. 
NLRB.” 

The collective bargaining agreement at issue in Auciello 
Iron Works was negotiated after an earlier agreement had 
expired and union workers had gone on strike. During the 
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strike, 9 of the bargaining unit’s 23 workers crossed the 
union’s picket lines, 13 signed statements indicating that 
they would resign from the union, and 16 expressed dissat- 
isfaction with the union. Although the employer was aware 
of these facts before it entered into the new agreement, it 
did not express doubts about the union’s majority status 
until the day after the union accepted the new agreement. 

In a unanimous decision, the Supreme Court held that the 
employer was bound to honor the latest agreement despite 
its doubts about the union’s majority status. “The object of 
the National Labor Relations Act,” Justice David H. Souter 
wrote, “is industrial peace and stability, fostered by collec- 
tive-bargaining agreements providing for an orderly resolu- 
tion of labor disputes.” 26 Allowing an employer to upset 
this process unilaterally on the basis of precontract doubts 
would be just as harmful as if such actions were based on 
doubts that arose during the contract’s term and hence 
should not be permitted. 

Justice Souter pointed out that if the Court did not follow 
this “bright-line rule,” an employer might be encouraged, 
first to negotiate the best agreement it could, and then to 
challenge the agreement, knowing that, at worst, its chal- 
lenge would not be upheld and it would be bound by the 
terms of the favorable contract. Under the Court’s 
approach in Auciello Iron Works, an employer would have 
no such incentive to subvert the process, because each of its 
options for acting on its doubts—withdrawing its contract 
offer during negotiations and either filing a petition for an 
election with the National Labor Relations Board, refusing 
to bargain with the union, or continuing to negotiate while 
conducting an investigation into the union’s status— 
might strengthen the union’s hand by resolving, up front, 
any doubts about its majority status. 


Remedies. In three recent cases, the Court was asked to 
examine the propriety of imposing various remedies for 
allegedly unlawful actions that were committed during the 
collective bargaining process. One of these cases, In- 
ternational Union, United Mine Workers v. Bagwell,?’ was 
the outgrowth of a contentious labor dispute during which a 
Virginia trial judge levied more than $64 million in civil 
contempt fines against a union. The question before the 
Supreme Court was whether the steep fines were classified 
properly as civil fines or whether they should have been 
treated as criminal fines. The Court’s answer—that the 
fines were criminal in nature—has important implications 
for all contempt proceedings, not just those that arise dur- 
ing labor disputes, because litigants in criminal contempt 
proceedings must be given a wide array of constitutional 
protections that litigants in civil proceedings need not 
receive.”® 

The trial judge in Bagwell imposed the contempt fines 
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because the union continued to violate an injunction that 
barred it from engaging in various often-violent, strike- 
related activities and that required it to take all necessary 
steps to assure compliance with the injunction. At the first 
in a series of contempt hearings, the judge assessed fines 
against the union for violations that already had been com- 
mitted, and he established a schedule of fines that was to 
apply to future violations. These prospective fines, the 
judge said, were “civil and coercive” in nature.”° The vast 
majority of the case’s $64 million in contempt fines were 
levied under this schedule. 

The High Court reviewed its earlier contempt decisions 
and acknowledged that the distinction between civil and 
criminal contempt had been “somewhat elusive.’°° To com- 
plicate matters, the Court said that its oft-stated standard— 
that fines are civil if they are meant to coerce affirmative 
acts, but criminal if they are meant to punish conduct that is 
prohibited—is least helpful in cases like Bagwell, in which 
an injunction includes complex mandatory and prohibitory 
language, in which recurring, out-of-court conduct is 
involved, and in which “serious” fines are imposed. 

A more useful way of looking at the issue, the Court 
decided, is to examine whether a trial court’s need to pre- 
serve order and regulate its proceedings through the exer- 
cise of civil contempt powers outweighs any potential for 
arbitrariness. In cases of petty, direct contempt that can be 
immediately sanctioned, the court’s need is at its peak, and 
civil procedural protections are adequate. But out-of-court 
instances of contempt of a complex injunction that the court 
itself has imposed and must interpret may require extensive 
factfinding and do not interfere with the court’s inherent 
power to control its proceedings. Thus, the court’s needs are 
minimal under such circumstances. On the other hand, the 
Court said, the risk of error due to the absence of a neutral 
factfinder may be substantial, so criminal procedural pro- 
tections are required. Because the union did not receive 
such procedural protections in Bagwell, the fines could not 
stand.?! 

Employers were much more successful in Brown v. Pro 
Football, Inc.,** a case “at the intersection of the Nation’s 
labor and antitrust laws.” 3 Federal labor law permits a sin- 
gle employer to impose contract terms that it offered in 
good faith during collective bargaining talks once those 
talks reach an impasse.*4* The question before the Court in 
Brown was whether Federal antitrust law changes this rule 
when the employer is not a single employer, but a group of 
employers who, having properly banded together for col- 
lective bargaining purposes, agree, at the impasse, to 
impose contract terms unilaterally. 

The multiemployer group in Brown was a group of pro- 
fessional football team owners. After 2 years of contract’ 
talks with the Players Association, the owners proposed a 


plan in 1989 that permitted each team to establish a six- 
player “developmental squad” in addition to its regular ros- 
ter of players. All developmental squad members were to be 
paid $1,000 per week under this plan. The Players 
Association balked at the proposal, contending that it con- 
flicted with existing practices that permitted all players to 
negotiate their own salaries. When the owners and the 
union reached an impasse on the issue, the owners imple- 
mented their proposal unilaterally. The developmental 
squad members responded by suing the league, charging 
that the agreement among the owners to limit pay was an 
unlawful restraint of trade under the Sherman Act.* 
Although the players received a $30 million award from the 
trial court, that judgment was reversed by the court of 
appeals,*° so they appealed to the Supreme Court. 

Justice Breyer, writing for an 8—1 majority of the Court, 
agreed with the owners and the appellate court that antitrust 
law had no role in the dispute. Federal labor law, he wrote, 
“sometimes welcomes anticompetitive agreements con- 
ducive to industrial harmony” and may be, at times, in ten- 
sion with Federal antitrust law, which “forbids all agree- 
ments among competitors (such as competing employers) 
that unreasonably lessen competition among or between 
them.” Thus, he explained, the Court has carved out a non- 
statutory labor exemption from the antitrust law to resolve 
this tension and allow the collective bargaining process to 
work under certain circumstances. That exemption, Justice 
Breyer decided, should extend to the facts in Brown. 

Multiemployer bargaining and the imposition of pro- 
posed contract terms during an impasse play significant 
roles in the collective bargaining process, he explained.*® 
They also are subjects that are regulated by the highly spe- 
cialized and expert National Labor Relations Board. Under 
such circumstances, permitting antitrust courts and antitrust 
principles to determine the outcome of collective bargain- 
ing disputes would make no sense. Furthermore, if antitrust 
laws were to apply in these circumstances, a multiemploy- 
er group might be placed in the untenable position of hav- 
ing to decide, during an impasse, which of two conflicting 
Federal laws to violate. If, for example, the group were to 
act as the owners did in Brown, it would risk committing an 
antitrust violation and running up treble damage liabilities. 
On the other hand, if group members each imposed their 
own contract terms, they would risk committing unfair 
labor practices for not bargaining in good faith. Applying 
the nonstatutory labor exemption, Justice Breyer wrote, will 
prevent employers from having to confront this dilemma 
and will assure continued stability and certainty in postim- 
passe, multiemployer collective bargaining situations. 

The Supreme Court decided one other case involving 
remedies for an employer’s allegedly unlawful actions in a 
collective bargaining context. In that case, ABF Freight 


System, Inc. v. NLRB,*? the Court gave considerable defer- 
ence to the National Labor Relations Board’s conclusion 
that a victim of an unfair labor practice need not forfeit the 
remedy of reinstatement with backpay just because the per- 
son lied in an unfair labor practice proceeding. The worker 
in this case was fired for being late to work without good 
cause. He responded by filing an unfair labor practice 
charge with the Board because he believed that the real rea- 
son he was fired was that he had been party to an earlier 
successful grievance. At the hearing on this charge, though, 
he lied about why he had been late to work. The Board held 
that, although the company could have fired him for lying, 
it had not done so, but instead fired him for engaging in a 
protected activity. As a result, it ordered the company to 
reinstate him with backpay.*° 

The Supreme Court acknowledged that “false testimony 
in a formal proceeding is intolerable,” *! but nevertheless 
concluded that countervailing concerns precluded it from 
imposing a rule that would bar a remedy. The National 
Labor Relations Board, the Court said, has primary respon- 
sibility for fashioning remedies that effectuate the National 
Labor Relation Act’s policy goals, so the Board’s remedial 
decisions must be followed unless they betray an abuse of 
discretion. 

The Court cited three reasons why the Board did not 
abuse its discretion. First, the credibility of both the worker 
and his employer were suspect. Therefore, the Board rea- 
sonably decided that it would be unfair to reward the 
employer indirectly by denying the worker a remedy. 
Second, Board proceedings might become mired in collat- 
eral disputes about credibility if remedies were denied in 
such cases. Finally, the Court said that the Board has other 
civil and criminal remedies that it can pursue against wit- 
nesses who give false testimony. 

Justice Antonin Scalia filed a separate concurring opin- 
ion to upbraid the Board for its “unseemly toleration of per- 
jury in the course of adjudicative proceedings.” 4 Although 
the Board’s actions were within its discretion, they were “at 
the very precipice of the tolerable,” he said.*? Justice Scalia 
was particularly annoyed that the agency had not pursued 
other civil or criminal remedies for false testimony. In his 
judgment, the Board’s lack of concern about false testimo- 
ny in its proceedings undermines and dishonors not just its 
own adjudicative system, but the entire legal system as 
well. 


Labor law preemption. The Court decided two cases that 
raised questions about when Federal labor laws preempt the 
policies or actions of State authorities. As a general matter, 
Federal law preempts, or supersedes, a State’s activities in 
any of three circumstances: if Federal law expressly 
requires preemption, if the State’s activities conflict with 
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Federal law, or if Federal law “occupies the field,” leaving 
no room for the State to act.“ The basis for Federal pre- 
emption is the supremacy clause of the United States 
Constitution, which provides that Federal laws. are “the 
Supreme law of the land. . . any Thing in the Constitution 
or laws of any state to the Contrary notwithstanding.” © 

In Livadas v. Bradshaw, the Court was asked to deter- 
mine whether Federal law preempts a California policy of 
not enforcing its own prompt-payment law‘ when a work- 
er is covered by a collective bargaining agreement that 
includes an arbitration clause. The worker who wanted the 
State to enforce her prompt-payment rights challenged the 
State’s nonenforcement policy, arguing that it interfered 
with her right to bargain collectively under the National 
Labor Relations Act. In a 9-0 decision, the High Court 
agreed. 

Forcing individuals to choose between receiving a bene- 
fit (the enforcement of State law) or engaging in conduct 
that is protected by Federal law (entering into a collective 
bargaining agreement that contains an arbitration clause) 
presents a special danger that congressional purposes will 
be thwarted, the Court said. By fashioning a Federal statu- 
tory scheme, two of whose central tenets are the right to 
bargain collectively and the desirability of resolving con- 
tract disputes through a collectively bargained arbitration 
process, Congress surely did not intend to force workers to 
make such an “unappetizing choice.” # 


The Court also rejected the State’s argument that its 


nonenforcement policy was mandated by a provision in the 
Labor Management Relations Act*? that vests Federal 
courts with the jurisdiction to resolve claims alleging 
breaches of collective bargaining agreements. The Court 
acknowledged that disputes involving such breaches must 
be resolved under Federal law, but concluded that the dis- 
pute in this case centered not on a collective bargaining 
agreement or its arbitration clause, but rather on whether 
the employee was paid promptly. That issue, the Court said, 
is purely a matter of State law, and just because the employ- 
ee’s rate of pay was set in a collective bargaining agreement 
that contained an arbitration clause does not mean that the 
State claim must yield to Federal law. The Court explained 
that workers covered by collective bargaining agreements 
with arbitration clauses should not be forced to negotiate 
what they would otherwise be entitled to receive under 
State law. 

The second preemption case, Building & Construction 
Tradés Council vy. Associated Builders & Contractors 
(also known as the Boston Harbor case), involved a State 
agency that sought to enforce a project labor agreement. 
The State agency in this case was the Massachusetts Water 
Resources Authority, which had been ordered by a Federal 
judge to clean up the polluted Boston Harbor. In ordering 
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the State to undertake cleanup efforts—for an expected 10 
years and $6.1 billion—the judge made no allowance for 
labor disputes, insisting that construction proceed without 
interruption. To help meet the agency’s obligations, its proj- 
ect manager negotiated a project labor agreement that all 
successful bidders were expected to sign and follow. 

A project labor agreement is an agreement between the 
owner or contractor and a labor union that is designed to 
ensure labor-management peace, cost certainty, and overall 
stability throughout the life ofa project. These agreements 
have been used for many years in the construction industry 
to deal with that industry’s unique nature and labor mar- 
ket.5! The specific agreement in the Boston Harbor case 
recognized the Building and Construction Trades Council 
as the exclusive bargaining agent for all craft employees on 
the project; included a union promise not to strike for 10 
years and to use specific, peaceful methods for resolving 
labor-related disputes; required all employees to become 
union members within 7 days of being hired; specified that 
hiring would be done primarily through union hiring halls; 
and applied to all contractors and subcontractors. 

A group of contractors sued to block the State’s efforts to 
enforce the Boston Harbor agreement. The group argued 
that those efforts were preempted by Federal labor law 
because the State was trying to regulate collective bargain- 
ing activities that Congress intended to be left unregulated. 
A unanimous Supreme Court disagreed. The National 
Labor Relations Act, it held, preempts a State’s actions only 
when the State acts as a regulator, not when it acts in a pro- 
prietary capacity, as in the Boston Harbor case.** By enact- 
ing sections 8 (e) and (f) of that Act,°? which expressly 
permit certain prehiring agreements in the construction 
industry, Congress recognized that special rules are appro- 
priate for this unique industry. The industry is unique, the 
Court said, not because of the public or private nature of its 
employers, as the group of contractors argued, but rather 
because of such things as the short-term nature of employ- 
ment in the industry and the need for predictable costs and 
available labor. A public employer who acts as a purchaser 
confronts these market realities to the same extent as a 
private employer and so should enjoy the same market 
freedoms. 


Plant closings. Unions have long sought to play a role 
when their members’ employer is about to close a plant or 
lay off large numbers of workers. They have asserted, for 
example, that employers have committed unfair labor prac- 
tices under section 8(a)(3) of the National Labor Relations 
Act by firing workers in order to discourage union activi- 
ty. This tactic, though, has significant limitations, because 
section 8(a)(3) does not apply when the company’s motives 
are purely economic. In addition, this provision of the Act 


has been interpreted as not affecting an employer’s absolute 
right to shut down its entire business for any reason at all, 
including antiunion animus.°* Unions also have attempted 
to play a role when plants are closed or large numbers of 
workers are laid off by asserting that employers have com- 
mitted unfair labor practices under section 8(a)(5) of the 
Act*’ by not bargaining over the terms and conditions of 
employment. This approach, too, is limited by an owner’s 
unfettered right to close its business.*® 

As a result of such drawbacks, organized labor turned to 
Congress for a legislative solution to its problem. Those 
efforts succeeded in 1988, when Congress enacted the 
Worker Adjustment and Retraining Notification Act, more 
commonly referred to as the WARN Act.*? In general, this law 
requires employers to give 60 days’ notice of a plant clos- 
ing or a mass layoff to the workers’ union (or, if there is no 
union, to the workers themselves) and to local government 
officials. An employer who fails to give such notice is 
liable for backpay and benefits for each day during the 60- 
day period for which proper notice was not given.°! 

In United Food and Commercial Workers v. Brown 
Group, Inc., the Supreme Court was asked to decide 
whether the union’s role under the WARN Act extends 
beyond simply receiving the 60-day notice. More specifi- 
cally, the Court was asked whether the WARN Act authorizes 
unions to sue on behalf of their members for back wages 
and benefits and, if so, whether the Act would then meet 
constitutional requirements. The Court had little trouble 
concluding that Congress intended to permit unions to sue 
on behalf of their members, but it had a more difficult time 
deciding whether Congress had the authority to do so under 
the Constitution. 

Article III, section 2, of the Constitution authorizes 
Federal courts to exercise their judicial power only when a 
“case” or “controversy” exists. A party is said to have 
“standing” to sue, thus meeting this requirement, when it 
can show that it has a bona fide stake in the outcome of the 
lawsuit. The Supreme Court has developed special rules for 
determining when an organization such as a labor union has 
standing to sue on behalf of its members. Under these 
tules, the organization must show that its members would 
have standing to sue in their own right, that the interests the 
group seeks to protect are germane to its purpose, and that 
the claim made by the organization and the relief it seeks do 
not require the participation of individual members. This 
last requirement was at issue in Brown Group because, as 
the Court held in that case, the WARN Act authorizes unions 
to recover damages for individual workers even though the 
workers are not participants in the litigation. 

The Court began its analysis by explaining that it had 
never clearly articulated whether the third prong of this 
standing test was a constitutional requirement or whether it 


was a court-created “prudential” standing requirement. This 
distinction is important because, if the requirement is not 
mandated by the Constitution, then Congress may override 
it through legislation such as the WARN Act. The Court 
examined the first two prongs of the test and concluded that 
an organization which meets them establishes sufficient 
“adversarial vigor” to satisfy the Constitution’s “case” or 
“controversy” requirement. The third prong, on the other 
hand, the Court said, may promote adversarial intensity and 
judicial efficiency, but is not constitutionally required. 
Furthermore, a contrary result would call into question 
many existing statutory schemes that permit class action 
lawsuits. Thus, the Court held that Congress acted within its 
constitutional powers when it authorized unions to sue for 
back wages and benefits for their members under the 
WARN Act. 


Pensions and benefits 


American workers are concerned as never before about 
security in retirement and access to affordable health care. 
The Supreme Court’s docket over the last 4 years reflected 
these concerns, with a significant number of cases arising 
under the primary Federal law that regulates employee ben- 
efit programs, the Employee Retirement Income Security 
Act, more popularly known as ERISA. Subchapter I of this 
law, entitled “Protection of Employee Benefit Rights,” 
establishes disclosure and reporting requirements for bene- 
fit plan administrators and others, and sets minimum par- 
ticipation, vesting, and funding standards. It also pre- 
scribes the duties of those who control and manage the 
plan’s operation and administration,® and creates a scheme 
that permits the Federal Government, plan participants, 
fiduciaries, and plans themselves to enforce the law’s 
requirements.© Finally, subchapter I of ERISA requires cer- 
tain sponsors of group health plans to allow beneficiaries to 
continue their coverage when events such as a worker’s 
death or layoff might otherwise cause coverage to stop.” 


Employers as fiduciaries. Several of the Court’s recent 
cases raised questions about who should be considered a 
fiduciary under ERISA and what a fiduciary may or may not 
do. Under ERISA, a person is a fiduciary to the extent that he 
or she exercises discretionary authority, control, or respon- 
sibility over a plan’s management, assets, or administra- 
tion.”! Among a fiduciary’s most important legal duties is 
the duty to act “solely in the interest of the participants and 
beneficiaries and for the exclusive purpose of providing 
benefits to [them].” 7? The law, however, permits a person 
(defined to include corporations) to be a fiduciary and an 
employer; the tension between these roles has the potential 
to confuse plan participants and beneficiaries, who need to 
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know which hat the company is wearing at any given time. 
This problem was at the heart of the dispute in Varity Corp. 
v. Howe,” a case in which a company tricked workers into 
withdrawing from its plan and forfeiting benefits. 

In the mid-1980s, the Varity Corporation was concerned 
that parts of its wholly owned subsidiary, Massey-Ferguson, 
Inc., were losing money, so it developed a business plan to 
deal with the problem. The company’s plan was to transfer 
unprofitable divisions and certain liabilities to a new sub- 
sidiary, known as Massey Combines. One liability that 
Varity sought to transfer was its liability for medical and 
other nonpension benefits of workers in the poorly per- 
forming divisions. Varity could have eliminated this liabili- 
ty simply by terminating these benefits. However, it decid- 
ed not to do this because, among other reasons, doing so 
would have upset workers who remained in the profitable 
divisions. Instead, Varity decided to coax workers into 
transferring voluntarily to the new company. To do this, it 
had to convince them that Massey Combines’ prospects 
were bright, because the security of their benefits would be 
tied to the new company’s success. The task was made 
more difficult by one particularly troubling fact: Massey 
Combines was insolvent. 

Varity convened a special meeting of workers to provide 
them with detailed information about benefits, to assure 
them that Massey Combines had a promising future, and to 
answer their benefits-related questions. The effort was suc- 
cessful, as 1,500 workers voluntarily agreed to transfer.” 
The workers soon learned, though, that they should not 
have believed Varity’s assurances: Massey Combines lost 
$88 million the first year and landed in receivership the sec- 
ond, causing many workers to lose benefits. These workers 
responded by filing suit to be reinstated into the plan from 
which they had withdrawn. They claimed that Varity, as 
plan administrator, had misled them and thereby breached 
its fiduciary duties under ERISA. 

The Court first had to decide whether Varity was acting 
as an employer or as a fiduciary when it called the special 
meeting to convince workers to transfer to Massey 
Combines. The terms of the pension law limit fiduciary acts 
to discretionary acts of plan “management” and “adminis- 
tration,” terms that Justice Breyer, for a 6-3 majority of the 
Court, said are not self-defining. For guidance, he looked to 
the common law of trusts, under which a fiduciary retains 
administrative powers to undertake all acts that are neces- 
sary or appropriate for carrying out a trust’s purposes. 
Applying this principle, he concluded that giving informa- 
tion about the likelihood of future benefits so that benefi- 
ciaries can decide whether to participate in a plan is an act 
that is “appropriate” to carrying out an important purpose of 
the plan—particularly because ERISA directs administrators 
to provide beneficiaries with information about their plans. 
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Further, in Varity, this plan-related information was provid- 
ed by individuals who had the authority to communicate as 
fiduciaries. As a result, Justice Breyer found the company’s 
misleading statements to be the statements of an ERISA fidu- 
ciary. He then concluded that a fiduciary such as Varity 
breaches its duty under ERISA to act solely in the interest of 
participants and beneficiaries when it deceives them in 
order to save money for the employer. In short, he agreed 
with lower courts that “lying is inconsistent with the duty of 
loyalty owed by all fiduciaries.” ” 

Having shown-that Varity was a fiduciary that breached 
its duty of loyalty, the participants and beneficiaries still 
needed to convince the Court that individual relief was 
available under ERISA. They believed that such relief was 
authorized by section 502(a)(3) of the statute, which allows 
participants and beneficiaries to obtain “other appropriate 
equitable relief’ to redress ERISA violations.’ Varity dis- 
agreed, arguing that individual actions for fiduciary breach- 
es must be brought under a different ERISA provision, one 
that permits participants and beneficiaries to obtain plan- 
based, not individual, relief.” 

Justice Breyer rejected Varity’s argument. The two provi- 
sions for remedies, he wrote, address different circum- 
stances. The plan-based provision is concerned only with 
the way in which fiduciaries manage the assets of a plan and 
therefore is narrowly tailored to preserving those assets. 
Section 502(a)(3), on the other hand, is a catchall provision 


’ that provides a safety net of relief for participants and ben- 


eficiaries, such as those in Varity, who do not have any 
other adequate ERISA remedy. To rule otherwise, he con- 
cluded, would immunize fiduciaries from liability when 
they commit breaches such as Varity’s, a circumstance he 
said would be impossible to reconcile with the law’s under- 
lying purposes. 

Workers were not as successful in another ERISA case that 
was decided in 1996, Lockheed Corp. v. Spink.”® The pri- 
mary issue in that case was whether an employer engages in 
a “prohibited transaction” under ERISA when it offers an 
early retirement program that is open only to workers who 
agree to waive all employment-related claims that they may 
have against the company. 

Paul Spink, the plaintiff in this case, was eligible to par- 
ticipate in Lockheed’s early retirement program, but did not 
wish to waive certain age-based claims against the compa- 
ny under ERISA and the Age Discrimination in Employment 
Act.’? Because the Lockheed program permitted workers to 
receive early retirement benefits only if they waived their 
employment-related claims against the company, Spink 
retired without receiving extra benefits. His reason for not 
waiving his job-based claims stemmed from changes in the 


Jaw that expanded the rights of older workers to partici- 


pate—or to participate more fully—in their employers’ pen- 


sion plans. Before these changes, employers could exclude 
older workers from participating in their plans, which is 
what happened to Spink. When the law was amended, 
Lockheed changed its plan to allow Spink and other older 
workers to participate, but refused to give them credits 
toward their pensions for the years that they were not mem- 
bers of the plan. 

Spink filed suit under ERISA, alleging that, by paying 
early retirement benefits, Lockheed and the pension plan 
administrators misused the plan’s assets to obtain a signifi- 
cant benefit for the company: the elimination of job-related 
liabilities. In more technical terms, he asserted that plan 
fiduciaries violated section 406(a)(1)(D) of ERISA when 
they adopted the early retirement amendments to their plan, 
because doing so caused the plan to engage in a “transaction 
[that] constitutes a direct or indirect transfer [of the plan’s 
assets] to, or use [of those assets] by or for the benefit of a 
party in interest,” namely, Lockheed.®*° The Supreme Court, 
however, found that Lockheed had done nothing wrong. 

Section 406(a)(1) of ERISA regulates the conduct of plan 
fiduciaries, the Court explained, and a violation of this pro- 
vision will be found only if a fiduciary caused a plan to 
engage in an illegal transaction. The key question here, the 
Court said, is whether Lockheed was acting in a fiduciary 
capacity when it amended its pension plan. In concluding 
that it was not so acting, the Court relied on its 1995 deci- 
sion in Curtiss-Wright Corp. v. Schoonejongen.®! In that 
case, the Court held that employers and plan sponsors do 
not act as fiduciaries when they adopt, modify, or terminate 
a welfare benefit plan. Because ERISA’s definition of “fidu- 
ciary” does not differentiate between those who oversee 
welfare plans and those who oversee pension plans, and 
because the law’s fiduciary duty provision is similarly gen- 
eral in nature, the Court concluded that the rule in Curtiss- 
Wright should apply with equal force to cases in which a 
pension plan is amended. 

The Court dodged the question of whether the plan’s 
administrators were acting as fiduciaries when they 
paid benefits according to the amended plan’s terms. 
The payment of benefits, the Court held, is not a 
“transaction” that section 406(a) was intended to 
prohibit, so it makes no difference whether the ad- 
ministrators were acting as fiduciaries at that time. 
As a general matter, section 406(a) prohibits commer- 
cial bargains that are struck with plan insiders and that 
thereby pose a special risk that the-plan will end up 
without enough funds to pay benefits; it does not address 
what an employer may ask an employee to do in ex- 
change for benefits. The Court thus concluded that paying 
early retirement benefits was the result of a legitimate 
quid pro quo between the sponsor of the plan, who 
promised to pay additional benefits, and the participants, 


who agreed not to assert employment-related claims in 
exchange for such benefits. 


Prohibited transactions and the tax laws. The question 
of whether an employee benefit plan and the plan’s sponsor 
participated in a prohibited transaction can also arise under 
the Federal tax laws. Such was the case in Commissioner v. 
Keystone Consolidated Industries.*? At stake were millions 
of dollars in excise tax liabilities if the transactions in ques- 
tion were found to be prohibited under the tax code. 

An employer who sponsors a tax-qualified pension plan 
must fund the plan in accordance with ERISA’s minimum 
funding requirements. The tax code, in turn, permits the 
employer to deduct, for tax purposes, current contributions 
that it makes to fund the plan.*? Through a two-tier excise 
tax, however, the code, in effect, prohibits transactions 
between a pension plan and certain “disqualified persons,” 
including the employer of workers who are covered by a 
pension plan.* One of those transactions is a “direct or indi- 
rect... sale or exchange . . . of any property between a plan 
and a disqualified person.” *° The question in Keystone was 
whether a sponsor of a plan engaged in a prohibited sale or 
exchange of property when it contributed five truck termi- 
nals and a piece of Key West, FL, property to its pension 
plan. If so, the company improperly deducted its contri- 
butions and owed excise taxes of more than $10.8 
million. 

In an 8-1 decision, the Court ruled against the company. 
The transfer of property to satisfy a monetary obligation has 
long been considered to be a “sale or exchange” for income 
tax purposes, Justice Blackmun explained. By using the 
same phrase for purposes of delineating the excise tax on 
the prohibited transaction, he said, Congress is presumed to 
have been aware of that phrase’s settled meaning. Further, 
prohibiting such transfers in the context of pensions is con- 
sistent with the congressional goal of blocking transactions 
that are likely to injure plans. Injuries are likely, he wrote, 
in cases in which a sponsor contributes property to a plan 
because the property may be overvalued or difficult to sell; 
the contribution also may have the effect of allowing the 
sponsor, and not the plan, to set the plan’s investment 
policy. 

The company argued that although Congress was con- 
cerned about contributions of property by a plan’s sponsors, 
it intended only to bar contributions of encumbered proper- 
ty. In support of its argument, the company pointed to sec- 
tion 4975(f)(3) of the tax code, which provides that an 
employer’s transfer to a plan “shall be treated as a sale or 
exchange if the property is subject to a mortgage or similar 
lien.” 86 According to Keystone, this provision would not 
have been necessary if Congress intended to treat each and 
every transfer of property to a plan as a sale or exchange. 
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Justice Blackmun rejected the company’s analysis, howev- 
er. The excise tax provision, he said, applies only to prop- 
erty transfers that satisfy a sponsor’s funding obligation. 
Section 4975(f)(3), on the other hand, serves the additional 
purpose of barring contributions of encumbered property 
that are made for purposes other than meeting statutory 
funding duties. Thus, the latter provision does not limit the 
reach of the excise tax to encumbered property. 


Insurance companies as fiduciaries. Another pension 
case that the Court decided in 1993 was John Hancock 
Mutual Life Insurance Co. vy. Harris Trust and Savings 
Bank.’’ At issue was whether ERISA’s fiduciary standards 
apply to an insurance company when it manages assets in 
its general account pursuant to a participating group annu- 
ity contract with a pension plan. Under such a contract, also 
known as a general account contract, the plan’s trustee 
deposits pension funds into the insurer’s general corporate 
account to secure retiree benefits. Amounts in this account 
may then be converted, at a later time, into guaranteed ben- 
efits for individual retirees. Amounts that are not convert- 
ed—so-called free funds—continue to be commingled with 
the insurer’s general account assets. As a result, the account 
balance of the free funds reflects the insurer’s overall 
investment performance.** 

As a general matter, one who exercises control over “plan 


assets” is considered a fiduciary under ERISA. The pension ” 


law’s “guaranteed benefit policy exception,” however, 
excludes from ERISA’s fiduciary standards any assets that 
are held pursuant to an insurance contract “to the extent that 
such . . . contract provides for benefits the amount of which 
is guaranteed by the insurer.” ® John Hancock, the insurer 
in this case, argued that it managed the free funds as part of 
a guaranteed benefit policy and therefore was not managing 
the assets of the plan. Harris Trust, on the other hand, as the 
plan’s trustee, argued that the guaranteed benefit policy 
exception did not apply to the free funds because John 
Hancock did not guarantee that those funds would receive 
any particular rate of return or generate a fixed level of 
benefits. 

Siding with the trustee, a divided Court held that John 
Hancock was subject to ERISA’s fiduciary standards when it 
managed the free funds. Justice Ginsburg, writing for the 
six-justice majority, explained that because the guaranteed 
policy exception applies “to the extent” that benefits are 
guaranteed, only those components of a contract that pro- 
vide such a guarantee are subject to the statutory exclusion. 
She then directed courts to look at how each component 
allocates investment risks in determining whether benefits 
are guaranteed. In the case of contract components that 
involve free funds, she said that two factors must-be exam- 
ined: whether the insurer guarantees a reasonable rate of 
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return for those funds and whether the contract sets a 
rate at which free funds may be converted into guaranteed 
benefits. 

Justice Ginsburg concluded that John Hancock had not 
guaranteed that the free funds would produce even a mod- 
est rate of return. Instead, the plan’s income on these funds 
was tied only to the performance of John Hancock’s gener- 
al account assets. Just as important, she wrote, was that 
John Hancock, not the contract, set the price for converting 
free funds to guaranteed benefits. Thus, the plan’s partici- 
pants, and not John Hancock, bore the investment risk for 
the free-funds portion of the general account contract, 
meaning that the guaranteed policy exception did not apply. 

Justice Clarence Thomas, in a dissenting opinion, chas- 
tised the majority for “abruptly overturn[ing] the settled 
expectations of the insurance industry” without a firm statu- 
tory basis for doing so. In his judgment, a contract can 
“provide for” guaranteed benefits—and thereby meet the 
exclusion’s express requirements—before payouts are actu- 
ally guaranteed. Thus, a contract can become guaranteed for 
purposes of the exclusion before the investment risk ever 
shifts. Justice Ginsburg acknowledged the industry’s sub- 
stantial practical concerns, but said that they had been pre- 
sented to Congress and that it was up to Congress to 
respond to them.?! She also suggested that the Labor 
Department could take administrative action to address 
some of those concerns.° 


Liability of nonfiduciaries. Plan participants, beneficiar- 
ies, plans, and the Secretary of Labor are not always able to 
obtain satisfactory remedies from fiduciaries who violate 
ERISA. In two recent cases, Mertens v. Hewitt Associates ™ 
and Peacock v. Thomas,* the Court considered whether 
nonfiduciaries also may be held liable for such violations. 
In each case, the Court held that they may not be. 

In Mertens, the question was whether a nonfiduciary who 
knowingly participated in a fiduciary breach may be held 
liable under ERISA for monetary losses that resulted from 
that breach. The nonfiduciary in this case was an actuary 
who, in setting the plan’s actuarial assumptions, did not 
properly take into account the cost of a wave of early retire- 
ments among participants. This oversight caused the plan’s 
sponsor to underfund the plan. The Pension Benefit 
Guaranty Corporation eventually was forced to terminate 
the plan and pay benefits to participants and beneficiaries. 
The amount of benefits, though, was only what ERISA guar- 
antees, not the higher amount that would have been payable 
under the plan if it had not been terminated. The par- 
ticipants sought to recover the difference between these 
amounts from the actuary. 

The participants argued that a court’s authority to grant 
“other appropriate equitable relief’ permits it to award 


money damages against an actuary. Acknowledging that 
equitable relief usually does not include compensatory 
damages, the participants suggested that special rules 
should apply under ERISA because the Act’s roots lie in the 
common law of trusts, under which courts of equity could 
award money damages against persons who knowingly par- 
ticipated in a trustee’s breach of duty. 

Justice Scalia, for a five-justice majority, rejected this 
analysis. In his view, the problem with reading the phrase 
“other equitable relief” to include any relief that a court of 
equity might be empowered to grant in a particular case is 
that it gives no meaning to the modifier “equitable.” Courts 
of equity could, after all, grant legal and equitable relief in 
some cases. A far better interpretation of the phrase, he 
decided, is that it includes only relief that typically was 
available in equity, such as injunctive or restitutive relief. 
Not only is such an interpretation more consistent with the 
historical distinction between equitable and legal remedies, 
he said, but it also is consistent with the way in which the 
Court interpreted similar language in Title VII of the Civil 
Rights Act of 1964. 

Justice Scalia brushed aside an additional argument of 
the participants, which was that Congress would not have 
used ERISA to strip them of a remedy that they retained 
under the common law of trusts, because its primary pur- 
pose in enacting that law was to protect beneficiaries. To 
begin with, Justice Scalia explained, vague notions of a 
statute’s central purpose cannot trump the law’s text. Even 
if they could, he said, the pension law was a legislative 
compromise between competing interests, not all of which 
favored participants. Moreover, Congress expanded the def- 
inition of “fiduciary” when it enacted ERISA, thereby dimin- 
ishing the need to continue to permit a remedy against non- 
fiduciaries.” 

The worker in the second case, Peacock v. Thomas, was 
equally unsuccessful in imposing liability against a non- 
fiduciary. That worker, Jack Thomas, had obtained a judg- 
ment against his former employer, Tru-Tech, Inc., for 
breaching ERISA-imposed fiduciary duties, but had not been 
able to collect on the judgment. He blamed his lack of suc- 
cess on D. Grant Peacock, a Tru-Tech officer and share- 
holder, claiming that Peacock illegally diverted company 
assets to other creditors and to himself. Thomas eventually 
filed a second suit to hold Peacock individually liable for 
the corporation’s debt, and it was that suit which reached 
the Supreme Court. : 

Thomas did not assert in his second suit that Peacock was 
liable under ERISA as a plan fiduciary, because the earlier 
lawsuit had resolved that question in Peacock’s favor. 
Instead, Thomas argued that ERISA contains an exception to 
the general rule that individuals may not be held liable for a 
corporation’s debt and that Peacock could be held liable 


under that exception. In his view, a court may impose liabil- 
ity in this way—by “piercing the corporate veil,” as it is 
known—through its authority to grant “appropriate equi- 
table relief.” The High Court, however, was not persuaded. 

An 8-1 majority held that ERISA does not provide an inde- 
pendent cause of action for piercing the corporate veil. If 
piercing the veil is permitted at all, the Court said, it is per- 
mitted solely as a means of imposing liability in a ‘separate- 
ly supported cause of action. In other words, a party may not 
receive an ERISA remedy against an adversary unless it 
proves that the adversary committed an ERISA violation. In 
the case at hand, Thomas did not allege that Peacock com- 
mitted an ERISA violation, but instead asserted only that 
Peacock prevented the satisfaction of an ERISA judgment 
against a third party. Because this latter allegation—even if 
proved—is not actionable under ERISA, the lower court 
lacked subject matter jurisdiction over the suit against 
Peacock. 

Thomas also argued that the lower court could assert 
jurisdiction over the second suit because that suit was relat- 
ed, or ancillary, to the first suit. The High Court rejected this 
claim, too. A court may exercise ancillary jurisdiction of 
claims for which subject matter jurisdiction is lacking only 
under one of two circumstances: if the claims in the second 
suit are factually interdependent with claims over which the 
court retains subject matter jurisdiction, or if exercising 
ancillary jurisdiction will enable the court to vindicate its 
authority and effectuate its decrees. The claims in Thomas’ 
second suit, the Court said, were based on conduct that 
occurred after the first suit had been tried and the pension 
plan had been terminated. As a result, those claims were not 
sufficiently related to the first suit to support ancillary juris- 
diction. In addition, the Court explained that it had never 
before permitted ancillary jurisdiction to be used to impose 
an obligation for an existing judgment on someone who was 
not already liable for that judgment, and in fact, it had 
expressly forbidden ancillary jurisdiction to be used in that 
way.”’ Thus, the Court concluded that Thomas had not met 
either prerequisite for invoking a lower court’s ancillary 
jurisdiction. 


Health care and ERISA preemption. Rising health care costs 
and concerns about access to high-quality, affordable 
health care have fueled a lively national debate in 
recent years. This debate has taken place not only on 
the Federal and State levels, but also in the work- 
place, because employers have been the most prev- 
alent source of health care benefits for working-age 
Americans.% ERISA plays an important role in the debate 
in each of these arenas, covering work-based employee 
welfare plans that provide medical, surgical, or hospital 
care or benefits,» and preempting, or superseding, State 
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laws to the extent that they “relate to” an employee benefit 
plan and do not regulate insurance.! 

Litigants have swamped courts in recent years with cases 
in which they assert that State regulatory schemes are pre- 
empted by ERISA because they “relate to” employee benefit 
plans.’ The Supreme Court considered two such cases dur- 
ing its last four terms. The first was District of Columbia v. 
Greater Washington Board of Trade,'° in which the Court 
was asked to strike down a District of Columbia workers’ 
compensation law on the grounds that ERISA preempted it. 
The local law in that case required employers who provide 
health insurance coverage to extend equivalent coverage to 
injured workers receiving or eligible to receive workers’ 
compensation benefits.'° 

By an 8-1 margin, the Court held that ERISA preempts 
the District of Columbia law. The District law’s coverage 
and benefit level requirements are tied specifically to the 
coverage and benefit levels of ERISA-covered plans, the 
Court said, and on that basis alone “relate to” those plans for 
preemption purposes. In addition, ERISA’s exemption from 
coverage of any plan that is maintained solely for the pur- 
pose of complying with a workers’ compensation law does 
not come into play if the plan is maintained pursuant to a 
State law—like the District’s—that “relates to” an ERISA- 
covered plan. Thus, it made no difference that the District’s 
law was enacted as part of its workers’ compensation laws; 
it still was preempted. 

In a footnote to the majority opinion, the Court noted that 


a State law will not be preempted under ERISA if it refers to - 


or is connected with a covered benefit plan in a tenuous, 
remote, or peripheral way.'!* Two terms later, in New York 
Conference of Blue Cross & Blue Shield Plans v. Travelers 
Insurance Co.,'® the Court was asked to decide whether a 
New York scheme that levied surcharges on the rates of hos- 
pital patients based on the patient’s insurance coverage had 
such an indirect connection with ERISA-covered plans. 

The New York law at issue in Travelers was the product 
of that State’s attempt to control hospital rates and the cost 
of caring for indigent patients. The law imposed a surcharge 
on the bills of patients who were covered by commercial 
insurers, but not on the bills of those who were covered by 
Blue Cross/Blue Shield; it also imposed a surcharge on 
health maintenance organizations that was based on the 
number of Medicaid recipients they enrolled. The State jus- 
tified the differential surcharge scheme—in particular, its 
favorable treatment of Blue Cross/Blue Shield patients— 
largely on the ground that the health insurer’s open enroll- 
ment practice provides coverage to many costly subscribers 
who cannot obtain coverage from commercial insurers. 
Commercial insurers who administered ERISA plans sued to 
invalidate the scheme, arguing that it “related to” the plans 
they administered and was thereby preempted by ERISA. 
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A unanimous Court held that ERISA does not co-opt a State 
health care law like New York’s just because it produces an 
indirect economic effect on ERISA plans. Such an effect does 
not bind the plan’s administrators or dictate their choices, 
and so does not constitute a forbidden regulation of ERISA 
plans. Preemption under ERISA, the Court explained, was 
designed to enable plans to adopt uniform administrative 
practices and to provide national benefit packages, not to 
promote uniformity of cost. The New York law, the Court 
said, interferes with neither of these permissible legislative 
purposes because it does not manipulate the structure or 
administration of ERISA plans. 

The Court concluded by explaining that if ERISA were 
construed to preempt the New York surcharge law, it would 
thereby bar any State regulation of hospital costs. Such a 
result, the Court said, would be “unsettling” and “startling.” 
States, after all, regulated hospital costs at the time that 
ERISA was enacted, and yet the pension law’s legislative his- 
tory contains no suggestion that Congress intended to cur- 
tail that practice. To the contrary, “Congress never envi- 
sioned ERISA preemption as blocking state health care cost 
control, but rather meant to encourage and rely on state 
experimentation like New York’s.” ! At least one com- 
mentator suggests that this result may be a sign that the 
Court is prepared to take a somewhat more relaxed 
approach to ERISA preemption.!° 


Multiemployer plans. The High Court decided two ERISA 
cases in 1993 that involved multiemployer pension plans. 
Employers that participate in such a plan make contribu- 
tions to the plan, and those contributions—along with the 
contributions of other participating employers—are pooled 
so as to fund the payment of benefits to participants and 
beneficiaries. Workers are free to move from one partici- 
pating employer to another without losing benefits or cred- 
its under the plan. 

Multiemployer plans usually are established to meet the 
terms of collective bargaining agreements; they are found 
most often in industries in which individual employers are 
least likely to establish their own plans, either because their 
businesses are too small or their work forces too mobile. 
Companies and workers in these industries generally bene- 
fit from such collective arrangements: companies that offer 
them to workers are better able to compete in the labor mar- 
ket, and workers are able to move between employers 
without jeopardizing their pensions. Despite these advan- 
tages, an employer may decide at some point that it 
cannot or will not continue to participate in the plan. In 
such cases, questions arise about how the employer’s 
share of the plan’s liabilities should be apportioned and 
paid for. That was the case in Concrete Pipe & Products 
of California, Inc. v. Construction Laborers Pension Trust 


for Southern California,'® in which a withdrawing employ- 
er challenged the statutory process by which its liability was 
determined. 

The Multiemployer Pension Plan Amendments of 
1980 © amended ERISA to provide a means by which multi- 
employer plans can recover a withdrawing employer’s 
share of a plan’s liabilities. Under this law, the plan’s actu- 
ary calculates the present value of the plan’s liability for 
vested benefits and then subtracts the plan’s assets from the 
resulting figure to arrive at the amount of the plan’s 
“unfunded” liability. The withdrawing employer’s share of 
this liability is then determined in one of several ways.!!° In 
Concrete Pipe & Products, the actuary used the “presump- 
tive method” for determining liability, under which the 
employer’s share of the plan’s unfunded liability is pre- 
sumed to be proportional to the share of its contributions to 
the plan.''! Regardless of the method used, once the actuary 
determines the amount of the employer’s withdrawal liabil- 
ity, the plan’s trustees or its administrator notifies the 
employer and demands payment. An employer who dis- 
putes its withdrawal liability may ask that the matter be 
referred to arbitration; any party may appeal the arbitrator’s 
decision to the appropriate Federal district court.!!? 

The employer in Concrete Pipe & Products mounted 
several attacks on this procedure. First, it argued that the 
statute does not provide for an impartial adjudication of its 
withdrawal liability. More specifically, it argued that 
trustees may be biased in favor of finding large withdrawal 
liabilities because they have fiduciary responsibilities to the 
plan and may incur personal liability for any breach of those 
responsibilities. The Court did not dispute this point, but 
concluded that the potential for bias was not a problem 
because trustees do not have an adjudicative role in the 
process. Their role, the Court said, is more like that of a 
prosecutor or a civil plaintiff, and-does not demand strict 
neutrality. 

The Court also rejected the employer’s contention that a 
statutory presumption in favor of the trustees’ factual find- 
ings! transported bias on the part of the trustees into the 
arbitrator’s decisionmaking process, thus rendering the 
adjudicative process unconstitutional. Conceding that the 
presumption in question is “incoherent” and that its legisla- 
tive history sheds little light on its “odd language,” '!* the 
Court struggled to resolve the statute’s ambiguity and even- 
tually adopted an interpretation that it said avoided consti- 
tutional problems. The presumption in question, the Court 
held, merely shifts the burden of persuasion from the 
trustees to the employer—a burden that requires the 
employer to show only that its view of the facts is support- 
ed by a preponderance of the evidence. Thus, the presump- 
tion does not withdraw adjudicative independence from the 
arbitrator. 


The employer objected to a second presumption as well. 
That presumption provides that the amount of a plan’s 
unfunded vested benefits, as determined by the plan’s actu- 
ary, is presumed to be correct, unless the contesting party 
shows that the actuarial assumptions that were used were 
unreasonable or that the actuary made a significant error in 
applying those assumptions.! In rejecting the employer’s 
argument, the Court said that actuaries are not especially 
vulnerable to charges of bias, because of the technical 
nature of their role and their professional status. In addition, 
the statute does not require the employer to show that the 
actuary’s prediction was wrong; rather, it merely demands 
that the employer demonstrate that the methods and 
assumptions the actuary used would not be acceptable to a 
reasonable actuary. With little inherent potential for bias, 
and a reasonable allocation of the burden of proof, the 
Court found that the actuarial presumption presented no 
constitutional problem.!'¢ 

The Supreme Court’s second case involving multiem- 
ployer plans, Local 144 Nursing Home Pension Fund v. 
Demisay,'" involved a group of employers who had with- 
drawn from two multiemployer union health and welfare 
plans and established two new ones. These employers were 
concerned that the new plans lacked funds to pay all of the 
benefits they had promised during the collective bargaining 
process. In particular, they had guaranteed that workers 
would be credited with service time they had earned under 
the old plans, and they promised that workers would not 
lose any benefits as a result of the switch in plans. To 
address these concerns, the employers sued the old plans, 
seeking, in essence, a share of the assets of those plans that 
was proportional to contributions the employers had made. 

Under section 186 of Title 29 of the U.S. Code, employ- 
ers may not make payments to unions and union officials, 
and unions and their officials may not receive such pay- 
ments. Employers may, however, contribute to union pen- 
sion and welfare benefit plans, but only if the plans are 
established for the sole benefit of workers. The employer 
group in Demisay argued that this “sole benefit” require- 
ment could not be met by the old plans if they retained 
assets that were attributable to withdrawing employers’ 
contributions, and so it had asked the lower court to exer- 
cise its injunctive authority by ordering the old plans to 
transfer assets to the new plans. 

Justice Scalia, writing for the High Court, took a narrow 
view of the jurisdiction of Federal courts to enjoin viola- 
tions under section 186. A violation of that provision, he 
said, occurs when moneys are paid into or accepted by the 
fund, not when the fund administers them. Furthermore, the 
“sole benefit” requirement refers to the purposes for which 
the plan was established and for which payments are held in 
trust, not the purposes toward which the plan ultimately is 
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used. Thus, although a trustee might breach its contractual 
or fiduciary obligations by failing to make payments in 
accordance with the trust’s purposes, doing so does not vio- 
late section 186.!!8 Because a violation of section 186 had 
not been committed, Justice Scalia found that the lower 
court lacked statutory authority to issue an injunction. 


Employment discrimination 


Job-bias amendments. One of the most contentious issues 
in employment discrimination litigation in recent years was 
the question of whether the Civil Rights Act of 1991 applies 
to cases that were pending on the date the legislation was 
enacted, or whether it applies only prospectively.'!? This 
issue was important because, among other things, the new 
law made it easier for some victims of employment dis- 
crimination to prove their cases and to recover larger judg- 
ments. A major impetus for enacting the bill was a series of 
Supreme Court decisions that interpreted portions of exist- 
ing civil rights laws in ways that Congress found did not 
adequately protect victims of job discrimination.!”° In 1994, 
the Supreme Court issued a pair of opinions that announced 
and applied a framework for deciding whether portions of 
the new legislation should be applied retroactively. 

In the first case, Landgraf v. usI Film Products,'*! a work- 
er had filed a sex discrimination suit in 1989 under Title VII 
of the Civil Rights Act of 1964,'?2 alleging that a fellow 


employee’s inappropriate remarks and improper physical 


contact created a sexually hostile work environment. Her 
case was tried before a judge, who concluded that the work- 
er had been sexually harassed. The law at that time, though, 
authorized courts to grant only equitable relief, such as 
backpay or reinstatement. Because the sexual harassment at 
issue did not cause the worker to lose her job, and because 
the company took adequate steps to eliminate the abusive 
environment, the judge concluded that equitable relief was 
not warranted. 

The worker appealed the trial judge’s decision, and her 
appeal was pending when the Civil Rights Act of 1991 
became law. The new law made two changes that, if appli- 
cable to her claim, might have allowed her to receive a 
monetary recovery for sexual harassment. Those changes 
permitted victims of intentional sex discrimination to 
recover compensatory!”> and punitive damages, not just 
backpay or other equitable relief, and they permitted parties 
to such suits to demand jury trials. The worker in Landgraf 
asked that the new law be applied retroactively and that her 
case be remanded for a jury trial on the question of dam- 
ages. !?4 

In an 8-1 decision, the Supreme Court held that the new 
law’s provisions on jury trials and damages do not apply to 
pending cases. Writing for the majority, Justice John Paul 
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Stevens first noted that the law’s terms do not answer the 
question of retroactivity, providing only that “except as oth- 
erwise specifically provided, this Act and the amendments 
made by this Act shall take effect upon enactment.” !7° 
Furthermore, the existence of two unrelated and “compara- 
tively minor and narrow provisions” that prohibit the law 
from having retroactive effect in certain limited circum- 
stances does not justify an inference that the rest of the 
“Jong and complex statute” should have such effect.!*¢ 
Instead, Justice Stevens decided that Congress probably had 
left the retroactivity question to be resolved by the courts, 
because it could not reach agreement itself. 

Justice Stevens explained that, in the absence of express 
statutory language, a new law will not apply to pending 
cases if doing so would produce a “retroactive effect.” Such 
an effect will be found, he wrote, if applying the law to 
pending cases would impair rights that a party had when he 
or she acted, would increase liabilities for past conduct, or 
would impose new duties for past conduct. Employing this 
analytical framework, he found that the damages provisions 
of the 1991 civil rights law do not apply to pending cases 
because any other result would increase liabilities for past 
conduct. The punitive damages provision, he wrote, is of 
particular concern because, as its very name implies, it is 
similar to a criminal sanction, and criminal sanctions may 
not be imposed retroactively without raising serious consti- 
tutional questions. The compensatory damages provision, 
too, is “quintessentially backward-looking,” because it cre- 
ates a new cause of action—and new liabilities—for past 
acts. Finally, Justice Stevens said that the law’s new provi- 
sion for a trial by jury cannot be applied to pending cases 
either: although doing so would not upset settled rights, lia- 
bilities, or duties, jury trials are available only when com- 
pensatory or punitive damages are. 

The other retroactivity case, Rivers v. Roadway Express, 
Inc.,'27 involved two workers who believed that they had 
been fired because of their race. They sued their employer 
for violating 42 U.S.C., section 1981, which guarantees that 
all persons in the United States shall have the same right to 
make and enforce contracts. Before their case reached trial, 
the Supreme Court issued a decision in Patterson v. 
McLean Credit Union '*8 that limited section 1981’s appli- 
cability to conduct which occurs before a contract is made 
or to conduct which interferes with the right to enforce con- 
tract obligations. The trial court in Rivers, relying on the 
Patterson decision, dismissed the worker’s claims under 
section 1981 because only racial discrimination that 
allegedly occurred after the contract was agreed to was at 
issue. The workers appealed, and their appeal was pending 
when the Civil Rights Act of 1991 took effect. 

Section 101 of the 1991 law redefined what it means to 
“make and enforce contracts” under section 1981 by mak- 


ing clear that section 1981’s protections extend beyond the 
formation of contracts to the “performance, modification, 
and termination of contracts, and the enjoyment of all ben- 
efits, privileges, terms, and conditions of the contractual 
relationship.” !2? The question in Rivers was whether sec- 
tion 101 applied to the worker’s pending case. An 8-1 
majority of the Court ruled that it did not. 

The presumption against retroactive application is even 
stronger in Rivers than in Landgraf, the Court explained, 
because section 101 expanded an entire category of pro- 
scribed conduct, not just the amount of liability. The Court 
rejected the worker’s argument that an exception to the pre- 
sumption against retroactivity should apply because 
Congress intended to restore the Court’s pre-Patterson 
understanding of the meaning of the phrase “make and 
enforce contracts.” Such an exception, the Court decided, 
has never been recognized or followed, and even if it had 
been, Congress did not clearly express an intent that the 
provision be applied retroactively. 


Affirmative action. Perhaps because it has been so diffi- 
cult to achieve a consensus on what the phrase “affirmative 
action” can or should naean, the topic continues to attract 
widespread attention from the media, elected officials, and 
the general public.!*° In 1995, it also grabbed the attention 
of the Supreme Court, in the case of Adarand Constructors, 
Inc. v. Pena.'?! At issue in that case was a Federal contract- 
ing scheme that rewarded prime contractors on federally 
funded construction projects who entered into subcontracts 
with companies controlled by “socially and economically 
disadvantaged” individuals. The particular aspect of this 
scheme that prompted the lawsuit was a presumption that 
members of certain racial and ethnic minority groups were 
socially disadvantaged, thus providing them with advan- 
tages in the contracting process over equally qualified 
members of nonminority groups. 

Adarand Constructors, a nonminority-owned construc- 
tion company, had submitted the lowest bid on a subcon- 
tract to install guardrails on a Federal highway project. 
The prime contractor, however, accepted a higher bid 
from a minority-controlled firm because doing so enabled 
it to secure additional compensation under its contract 
with the Federal Department of Transportation. Adarand 
Constructors believed that the subcontracting system’s 
race-based presumptions violated its constitutional right to 
equal protection under the law and sued to block the use of 
those presumptions through so-called contractor compensa- 
tion clauses. 

The specific issue addressed by the High Court involved 
the standard by which courts assess the constitutionality of 
Federal race-based rules. In 1989, the Court had held, in 
City of Richmond vy. J.A. Croson Co.,'** that the validity of 


State and local government race-based affirmative action 
programs must be judged under the difficult-to-meet “strict 
scrutiny” standard of review. The next year, it held, in 
Metro Broadcasting, Inc. v. Fcc,'* that so-called benign 
Federal racial classifications—in that case, a system of 
diversity preferences that were used to award broadcasting 
licenses—must be judged by a more lenient “intermediate” 
standard of review. This legal double standard between 
Federal and non-Federal schemes proved to be short lived 
because the closely divided Adarand Court overruled Metro 
Broadcasting, holding that Federal racial classifications— 
benign or otherwise—are subject to strict judicial scrutiny. 

Writing for the Court’s majority, Justice O’Connor said 
that the same strict-scrutiny test must be applied to all gov- 
ernment racial classifications and that the mere fact that the 
scheme is a Federal one makes no difference under the 
Constitution. To meet this test, she said, a governmental 
scheme must be “narrowly tailored” so as to further “com- 
pelling” government interests. She then explained that strict 
scrutiny need not be “strict in theory, but fatal in fact,” 
because the Federal Government may, under certain cir- 
cumstances, have a compelling interest to enact race-based 
schemes that address “pervasive, systematic, and obstinate 
discriminatory conduct.” !34 What those circumstances may 
be, however, is less clear. Not only did Justice O’Connor 
decline to explain how the strict-scrutiny standard should 
be applied to affirmative action programs in general, but 
she opted not to rule on the constitutionality of the specific 
subcontracting scheme that was at issue in the case. Instead, 
she remanded the case and directed the lower court to con- 
duct the strict-scrutiny review. 

The decision in Adarand leaves many unanswered ques- 
tions, and further litigation will be needed to determine 
whether particular governmental programs are “narrowly 
tailored” and further “compelling interests.” Even so, 
Adarand clearly establishes that courts are to examine care- 
fully Federal race-based programs, to “smoke out illegiti- 
mate uses of race.” Thus, the Court’s ruling will affect not 
just Federal contracting efforts, as was the case in Adarand 
itself, but also any Federal employment or education pro- 
gram that uses race or ethnicity preferences as a basis for 
making decisions. The Adarand decision, however, should 
not affect Federal programs that use or mandate outreach 
and recruiting methods that target racial and ethnic minori- 
ties, as long as those methods are designed to increase the 
pool of individuals who are to be considered. The decision 
also should not apply to voluntary affirmative action pro- 
grams in the private sector. 


Sexual harassment. When does an employer’s work envi- 
ronment become so bad that it constitutes sexual harass- 
ment under Title VII of the Civil Rights Act of 1964? Must 
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it be so abusive that it affects a worker’s psychological 
well-being or leads to some other type of injury? Courts 
grappled with these questions for several years after the 
Supreme Court issued its landmark 1986 decision in 
Meritor Savings Bank v. Vinson,'* in which the Court held 
that sexual harassment in the workplace violates Title VII’s 
ban on sex discrimination if it is “sufficiently severe or per- 
vasive to alter the conditions of the victim’s employment 
and create an abusive working environment.”!3¢ In 1993, 
the High Court ended this debate when it decided Harris v. 
Forklift Systems, Inc.,'37 holding that a worker need not suf- 
fer psychological injury in order to establish a case-of sex- 
ual harassment under Title VII. 

Conduct that is merely offensive or that a reasonable per- 
son would not find hostile or abusive does not violate Title 
VII, wrote Justice O’Connor for a unanimous Court. On the 
other hand, “Title VII comes into play before the harassing 
conduct leads to a nervous breakdown.” !38 A sexually hos- 
tile workplace, she explained, can detract from a worker’s 
job performance, prevent career advancement, and discour- 
age a worker from staying with a firm. Thus, it can alter the 
terms, conditions, or privileges of employment without 
inflicting psychological harm. As a result, Justice O’ Connor 
directed courts to pursue what she called “the middle path,” 
by looking at all relevant circumstances—not just psycho- 
logical harm—to determine whether an abusive or hostile 
work environment existed. The courts must therefore exam- 
ine, among other things, whether the conduct was frequent 
or severe, whether it was physically threatening or humili- 
ating, and whether it unreasonably interfered with the 
employee’s work performance. 

Justice O’Connor’s opinion in Harris answered clearly 
the question of whether a plaintiff must show a psycholog- 
ical injury in a Title VII sexual harassment case; however, 
her opinion created confusion about how to determine 
whether sexual harassment occurred in the first place. 
Before the Court’s decision in Harris, some lower courts 
held that a work environment was sexually hostile if a “rea- 
sonable woman” would find it abusive.'9 Such an ap- 
proach, they argued, took into account the experiences of 
women and was best able to protect against hostile work 
environments that occur when employers are not sensitive 
to those experiences. Other courts applied a gender-neutral 
“reasonable person” standard for determining whether par- 
ticular actions constituted sexual harassment.'4° Although 
Justice O’Connor employed “reasonable person” language 
in her opinion, she failed to indicate whether, by doing so, 
she intended to reject the reasonable-woman standard. In 
fact, she failed even to address this contentious issue. 
Courts and commentators disagree over the significance of 
Justice O’Connor’s choice of words, so the issue will no 
doubt arise in a future Supreme Court case.!4! 
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Proof of discrimination. Over the last three decades, the 
Supreme Court and Congress have fashioned a variety of 
procedural rules to help lower courts decide whether an 
employer engaged in unlawful employment discrimination. 
These rules establish a rough order in which evidence is 
presented and analyzed, and they apportion the evidentiary 
burdens that the parties bear at trial. Proof of discrimina- 
tion, though, varies, depending on the type of discrimina- 
tion that is alleged. Thus, the rules that courts apply must 
vary with the nature of the cases themselves. The rules in a 
case in which the employer is-alleged to have committed 
intentional discrimination,'** for example, differ from the 
rules in a case in which the employer is alleged to have used 
an employment practice that is neutral on its face, but that, 
in practice, has a disparate and negative impact on a pro- 
tected category of persons.!* 

In an important 1993 decision, St. Mary’s Honor Center 
v. Hicks,'#4 the Supreme Court clarified the rules that apply 
in certain types of intentional discrimination cases brought 
by individuals. The plaintiff in that case was Melvin Hicks, 
who had worked as a correctional officer for more than 5 
years when his supervisor changed. His job performance 
had been acceptable before this time, and he even had 
received a promotion. During the first 4 months of his new 
supervisor’s tenure, Hicks was involved in several infrac- 
tions of his employer’s rules, for which he was reprimand- 
ed, suspended, demoted, and eventually fired. He was sus- 
pended and demoted for violations that his subordinates 


~ committed; he was fired, at least according to his employer, 


for threatening his new supervisor. Hicks filed suit under 
Title VII, alleging that these adverse actions were taken not 
for work-related reasons, but because he was black. 

After hearing the evidence, the district court applied the 
well-established rules for deciding cases like Hicks’. Those 
rules require the plaintiff to establish a prima facie case of 
discrimination by showing that he or she is a member of a 
protected class, was qualified for the job, and was demoted 
or fired, as well as that his or her job remained open and 
later was filled by a white worker.'*> Under these rules, a 


‘plaintiff like Hicks who establishes a prima facie case cre- 


ates a presumption that he was the victim of discrimination. 
His employer must then rebut this presumption by offering 
a legitimate, nondiscriminatory reason for its actions. If the 
employer meets this burden, the plaintiff must prove that 
the employer’s reason is a pretext and that the real reason 
for its action was the plaintiff’s race. 

The district court found that Hicks had established a 
prima facie case, that the employer had offered a legitimate 
nondiscriminatory reason for its actions, and that the 
employer’s stated reason was not the real reason that it 
demoted and fired Hicks. Still, the court concluded that 


-Hicks had not proven that the employer’s actions were 


motivated by race, and it entered judgment for the employ- 
er.'4° The court of appeals reversed the trial court’s decision, 
holding that once a plaintiff shows that the employer’s stat- 
ed reasons are not true, the plaintiff is presumed to have 
been a victim of discrimination and does not need to offer 
further proof that the employer discriminated against him or 
her:!4 

Writing for a closely divided Supreme Court, Justice Scalia 
sided with the district court. “That the employer’s proffered 
reason is unpersuasive, or even obviously contrived, does not 
necessarily establish that the plaintiff’s proffered reason of 
race is correct. That remains a question for the factfinder to 
answer.” '48 As he explained, the employer’s burden to offer a 
legitimate nondiscriminatory reason is only a “burden of pro- 
duction,” which is met by offering an explanation that might 
reasonably be believed. If such an explanation is forthcoming, 
the factfinder may, as in Hicks, choose not to believe it, and 
this disbelief may justify an inference that race was the 
employer’s true reason. Such an inference, though, is not 
required. In short, once the employer produces an explana- 
tion, the presumption of discrimination disappears, and the 
plaintiff must persuade the factfinder that race motivated the 
employer. If the plaintiff fails to meet this burden, he or she 
loses the case. 

Will the decision in Hicks significantly affect the outcome 
of intentional discrimination cases filed under Title VII? 
Some, such as Justice Souter, in his dissent in Hicks, argue 
that the majority’s decision needlessly destroys a longstanding 
procedural framework and that many plaintiffs will lose their 
cases as a result.'4? Others argue that the decision properly 
focuses courts’ inquiries on the real issue: did the plaintiff 
show that he or she was the victim of intentional discrimina- 
tion? ° In either case, plaintiffs will be forced to develop 
additional evidence that their employers intended to discrimi- 
nate against them—even in cases in which the employer has 
not offered a credible explanation for its actions!>!—and 
employers will find it easier to meet their burden of producing 
a legitimate, nondiscriminatory reason for their actions. 

Hazen Paper Co. v. Biggins,'*? an age discrimination case 
decided the same term as Hicks, shows just how light the 
employer’s burden may now be. Walter Biggins, age 62, was 
fired just weeks before his 10-year employment anniversary. 
This anniversary was important to Biggins because it would 
have meant that his pension rights had become fixed, or “‘vest- 
ed.” Biggins believed that his employer fired him because he 
was too old and because his pension was about to vest, so he 
filed suit under the Age Discrimination in Employment Act! 
and the Employee Retirement Income Security Act. '*4 By the 
time his case reached the Supreme Court, there was no ques- 
tion that the company had interfered improperly with Biggins’ 
pension law rights, because a district court jury found such a 
violation, the court of appeals affirmed the district court’s 


decision,'°> and the employer did not appeal the issue. 
However, the employer continued to question whether the 
actions that violated the pension law also violated the Age 
Discrimination in Employment Act. This issue was of more 
than theoretical interest, because the age discrimination law— 
unlike the pension law—permits the employer’s liability to be 
doubled under certain circumstances.'*° 

A unanimous Court held that the age-bias law is violated 
only if age played a determinative role in the decisionmaking 
process. In Biggins, the Court explained, the employer’s deci- 
sion was based on the employee’s years of service, not his age. 
For the Court, this meant that the employer had a legitimate, 
nondiscriminatory reason for its action under the age-bias 
law—even though that action was illegal under the pension 
law. Perhaps foreshadowing its decision 2 months later in 
Hicks, the Court noted that “inferring age-motivation from the 
implausibility of the employer’s explanation may be prob- 
lematic in cases where other unsavory motives, such as pen- 
sion interference, were present.” '’ It acknowledged, howev- 
er, that an employer would violate the age discrimination law 
if it used a worker’s pension status as a proxy for age or if it 
fired a worker because he or she was about to meet an age- 
based vesting requirement.'** Those situations, the Court said, 
did not arise in Biggins. 


Choosing among older workers. Three years after it decid- 
ed Biggins, the Court was asked to examine another important 
question under the Age Discrimination in Employment Act: 
must a plaintiff who alleges age discrimination show, as part 
of the prima facie case, that he or she was replaced by some- 
one from outside the statute’s protected age group? In 
O’Connor v. Consolidated Coin Caterers Corp.,'°? the Court 
ruled that an employer may be liable for age discrimination 
even if it replaced one older worker with another. 

Section 4 of the Age Discrimination in Employment Act 
bars employers, employment agencies, and labor organiza- 
tions from making certain decisions and engaging in 
certain practices on the basis of an individual’s age.!® 
Section 12(a) of the Act provides that these prohibitions 
protect only workers who are at least 40 years of age.'¢! 
The Court in O’Connor read these two statutory provisions 
together and concluded that their “language does not ban 
discrimination against employees because they are aged 
40 or older; it bans discrimination against employees 
because of their age, but limits the protected class to those 
who are 40 or older.” '© The fact that a protected class mem- 
ber lost out to another protected class member, the Court held, 
is irrelevant if the reason the individual lost out was that he or 
she was too old. Thus, just because the 56-year-old plaintiff 
in O’Connor was replaced with a 40-year-old does not 
mean that he was not a victim of age discrimination. 
The Court then remanded the case so that the trial court 
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could determine whether the plaintiff had, in fact, lost his 
job because of his age.!° 


Public-sector employment 


Employee privacy. Access to workers is crucial for public- 
and private-sector labor unions alike if they are to pursue their 
collective bargaining activities successfully. The tactics that 
they use to gain such access, though, sometimes differ, 
because the rules that apply in the public sector do not 
always apply in the private sector. One such situation 
occurs when a union tries to obtain the names and home 
addresses of a group of workers from their employer. The 
National Labor Relations Act requires a private-sector 
employer to give this information to the union as long as it 
is relevant and necessary for the performance of the union’s 
duties.'% That law does not, however, govern labor-man- 
agement relations in the Federal sector, where the Federal 
Service Labor-Management Relations Statute,'© the 
Privacy Act,'© and the Freedom of Information Act !*’ come 
into play. In one recent case, Department of Defense v. 
Federal Labor Relations Authority,’ the Supreme Court 
was asked to navigate what it said was a “somewhat convo- 
luted path of statutory cross references” and to decide 
whether a Federal agency must disclose such information to 
two of its local unions. 

The Federal Service Labor-Management Relations 
Statute, which the Court referred to simply as the Labor 
Statute, requires Federal agencies to give their unions any 
information that is necessary for their collective bargaining 
activities, but only “to the extent not prohibited by law.” !® 
One law that contains just such a prohibition is the Privacy 
Act, which bars agencies from disclosing certain personal 
records. This prohibition does not come into play, however, 
if disclosure is required under the Freedom of Information 
Act. As a general matter, this Act requires agencies to make 
full disclosure of any information requested, unless that 
information is expressly exempt under the terms of the Act. 
The specific question before the Court in Department of 
Defense v. Federal Labor Relations Authority was whether 
the Freedom of Information Act’s Exemption 6 applies 
to the disclosure of workers’ names and addresses. Ex- 
emption 6 bars the government from disclosing “personnel 
and medical files and similar files the disclosure of which 
would constitute a clearly unwarranted invasion of 
personal privacy.” !7 

Writing for eight members of the Court, Justice Thomas 
concluded that the privacy of workers would be compro- 
mised if their agency disclosed their home addresses to 
unions. He reached this result after balancing the public’s 
interest in disclosure against the worker’s privacy interests. 
In his view, the public’s only relevant interest under the 
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Freedom of Information Act is its interest in learning about 
the government’s operations and activities. Because infor- 
mation about private citizens that is contained in govern- 
ment files reveals little or nothing about an agency’s con- 
duct, Justice Thomas found the union’s interest in obtaining 
the worker’s addresses to be negligible, at best. On the other 
hand, he said, the worker’s interest in avoiding such things 
as union mailings, telephone calls, and home visits is “non- 
trivial” and outweighs whatever interest the union might 
have in obtaining such information. 

The Federal Labor Relations Authority argued that the 
guiding policy of the Labor Statute, which favors collective 
bargaining, should also be factored into the Court’s equa- 
tion. In the Authority’s view, the union’s request furthered a 
significant public interest because the union sought to vin- 
dicate the Labor Statute’s overarching, probargaining pur- 
pose. Justice Thomas dismissed this argument, saying, in 
essence, that if Congress had intended such a result, it 
would have addressed the issue through the terms of at least 
one of the three relevant Federal laws. 


Free speech. \ Union organizing is not the only workplace 
issue that is subject to one set of rules for public employers 
and a different set for private employers. Another is the 
extent to which employers are allowed to regulate what 
their employees may or may not say. Public employers who 
seek to punish or ban their employees’ speech must take 
care not to run afoul of one of the Constitution’s most 
important restrictions on governmental power: the free- 
speech clause of the first amendment.!’! Private employers, 
on the other hand, have a freer hand to regulate workplace 
speech because the first amendment limits only the govern- 
ment’s actions. 

Nearly 30 years ago, the Supreme Court recognized that 
first amendment restrictions on the government’s actions 
may vary, depending on whether the government is regulat- 
ing the speech of its employees or the speech of the gener- 
al public.!”* As the Court later explained in Connick v. 
Myers,'” government restraints on its workers’ speech will 
be permissible if its interest, as an employer, in promot- 
ing the efficiency of public services outweighs the work- 
ers’ interest in commenting on matters of public concern. 
Twice in recent years, the Supreme Court has been asked to 
apply this balancing test to government efforts to limit the 
speech of its employees.!”4 

The first case, Waters v. Churchill,'”> involved a nurse at 
a public hospital who was alleged to have made derogatory 
statements about her department and her superiors to a 
prospective employee. Before finally deciding to fire the 
nurse for making those comments, the hospital interviewed 
the prospective employee and one of the three workers who 
overheard the conversation. Each confirmed the negative 


nature of the nurse’s statements. The hospital also spoke 
with the nurse herself; her somewhat different version of 
the conversation emphasized that she had been speaking 
about the public health consequences of the hospital’s prac- 
tices. The hospital, however, was not persuaded that the 
nurse’s comments were appropriate, and it fired her. 

The nurse challenged her termination in court, contend- 
ing that it violated her first amendment right to speak freely 
on a matter of public concern. The question before the 
Supreme Court was whether the Connick balancing test 
should be applied to the facts as the hospital believed them 
to be or whether that test should be applied to the facts as a 
court found them to be. The High Court ultimately decided 
that the Connick test applied to the hospital’s version of the 
facts, but a majority of the justices could not agree on a sup- 
porting rationale. 

Justice O’ Connor began her four-justice plurality opinion 
by explaining that the Court’s case law makes clear that 
procedural safeguards must sometimes be erected to protect 
first amendment interests, even though the government 
honestly believes that the speech it seeks to regulate is not 
protected under the Constitution. That same case law, how- 
ever, provides little guidance for determining when such 
procedures are required in employment cases, and Justice 
O’Connor was forced to concede that the Court in Waters 
could not agree on any workable general rule. Instead, she 
suggested that courts examine the propriety of any pro- 
posed procedural safeguard on a case-by-case basis, paying 
particular attention to the “cost of the procedure and the rel- 
ative magnitude and constitutional significance of the risks 
it would decrease and increase.!76 

Justice O’Connor rejected the nurse’s suggestion that her 
first amendment rights could be protected only if a court 
determined whose version of the facts was true. Such a pro- 
cedure, Justice O’Connor said, would not give sufficient 
weight to the government’s interest in making efficient per- 
sonnel decisions. Instead, it would force public employers 
to adopt procedures that mirror those used by courts, and 
such procedures are ill suited to the employment context. 
Even so, she wrote, courts should not accept the facts as the 
employer found them without at least looking into whether 
the employer’s conclusions were reasonably reached. Thus, 
before it may conclude that a public employer permissibly 
suppressed otherwise protected speech, a court must make 
sure that the employer exercised “the care that a reason- 
able manager would use before making an employment 
decision.” !”7 

Turning to the facts of the case, Justice O’Connor said 
that the hospital’s process satisfied constitutional require- 
ments because a hypothetical reasonable manager would 
not have conducted a more searching inquiry. Furthermore, 
she said that the nurse’s speech, as reasonably found by the 


hospital, was not protected under the Connick test: discour- 
aging others from coming to work is sufficiently disruptive 
to the employer’s mission that it outweighs any interest the 
public may have in hearing the remarks. !78 

Justice Scalia agreed with the Court’s result, but not its 
analysis.'? He objected to what he said was a broad new 
first amendment procedural right and predicted that the 
Court would spend decades staking out the limits of that 
right. “It seems to me clear,” he said, that “that game is not 
worth the candle.” !*° Justice Scalia focused on the difficul- 
ties that the Court’s decision may. create for courts in 
future litigation. Others outside the Court fear that the 
decision will provide “government employers with a 
potent means for further stifling employee speech within 
the workplace,” '*! frustrating attempts to reform public 
institutions. !82 

The second case in which the Court was asked to balance 
public workers’ first amendment interests against their 
employer’s interest in suppressing speech was United States 
v. National Treasury Employees Union.'* In that case, the 
Federal Government sought to prevent its lower level work- 
ers from speaking and writing after hours on non-work- 
related issues. The Government based its restrictions on a 
provision in the Ethics Reform Act of 1989, as amended, 
known as the “honoraria ban.” !*4 That law was enacted in 
response to a special report to Congress which noted that 
its own Members and other high-level Federal Government 
officials often were supplementing their incomes by accept- 
ing substantial fees, known as honoraria, for making 
speeches or writing articles or books for outside groups. 
The report suggested that this practice be curtailed because 
it created the appearance that honoraria were used to 
improperly influence those who accepted them. 

The new law addressed this problem in two ways. First, 
it increased the pay of Members of Congress, Federal exec- 
utives, and Federal judges by 25 percent, thus addressing 
the report’s conclusion that honoraria had become attractive 
because salaries had not kept pace with inflation during the 
previous two decades. Second, it prohibited those who 
received the pay hike—and almost all other Federal em- 
ployees—from accepting honoraria. The National Treasury 
Employees Union challenged the law on behalf of execu- 
tive branch employees who did not receive the raise and 
who would have received honoraria if the law had not been 
enacted. 

A closely divided Court agreed with the union that the 
ban on honoraria violated the first amendment rights of 
lower level Federal workers. Justice Stevens, for the major- 
ity, noted first that Nathaniel Hawthorne and Herman 
Melville, among others, had been Federal workers and that 
he was loathe to deprive the public “marketplace of ideas” 
of the works of their modern-day counterparts, unless there 
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was good reason to do so. He said that the Federal 
Government’s burden to justify the ban is particularly 
heavy in the case before the Court because the ban chills the 
exercise of speech before it ever happens, thereby raising 
the risk that the ban sweeps too broadly. As a result, “the 
Government must show that the interests of both potential 
audiences and a vast group of present and future employees 
in a broad range of present and future expression are out- 
weighed by that expression’s ‘necessary impact on the actu- 
al operation’ of the Government.” !* 

The interests of the public and the workers themselves 
are significant, Justice Stevens wrote. Citing Boswell’s Life 
of Samuel Johnson for the proposition that “no man but a 
blockhead ever wrote, except for money,” Justice Stevens 
said that prohibiting workers from being paid for writing 
and speaking will induce them not to write or speak in the 
first place. This not only will penalize the interests of indi- 
vidual writers and speakers, but also will impose a signifi- 
cant burden on the public’s interest in knowing what would 
have been written or said. 

On the other side of the ledger, he said, is the Federal 
Government’s interest in not interfering with the efficiency 
of the public service. The particular problem that Congress 
sought to address by enacting the ban was that the integrity 
of Federal decisionmaking processes was being questioned 
because its decisionmakers—Members of Congress and, to 


a lesser extent, high-level Federal officials—were seen as. 


being influenced improperly by the acceptance of hono- 
raria. The ban itself, though, extends far beyond such deci- 
sionmakers, touching more than 1.6 million lower level 
workers. Because the law sweeps so broadly, and because 
the Federal Government could point to no evidence of hon- 
oraria-related misconduct by lower level Federal workers, 
Justice Stevens said that whatever the Government’s inter- 
est might be, it was not furthered by a law that suppressed 
the speech of so many employees. 

Justice Stevens also noted that the Government’s argu- 
ment that the ban was needed to promote efficiency was 
undercut by anomalies in the law. For example, he 
remarked that the law prohibits workers from receiving 
honoraria for a single article that is not work related, yet it 
permits pay for a series of such articles. It also singles out 
fees for expressive activities, but not for other activities, 
such as travel and entertainment, that present similar risks 
of improper appearances. In sum, Justice Stevens and a 
majority of the Court held that the ban may not be applied 
to lower level workers because it is not a reasonable 
response to the problems that Congress sought to cure. 


Overtime pay. The Fair Labor Standards Act, as a general 
matter, requires employers to pay nonexempt workers 1-2 
times their regular rate of pay for every hour of overtime 
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work they perform.'** Public employers, unlike their private- 
sector counterparts, may, if they meet certain requirements, 
pay this premium in the form of “compensatory time” off 
from work. Under such an arrangement, workers may take off 
from work 1—% hours for every hour of overtime they have 
worked.!*? In a 1993 decision in Moreau v. Klevenhagen,'!*8 
the Court examined whether the law’s conditions for estab- 
lishing such a pay scheme had been met. 

The workers in Moreau were Harris County, Tx, deputy 
sheriffs who each had an agreement with the county permit- 
ting compensatory. time off. Although a union represented the 
deputies in grievance and workers’ compensation matters, it 
had not negotiated the compensatory time agreements 
because Texas law forbids collective bargaining in the public _ 
sector. These facts were important, as section 7(0)(2)(A) of 
the Fair Labor Standards Act permits a public agency to use 
compensatory time only if it does so pursuant to “(i) applica- 
ble provisions of a collective bargaining agreement . . 
between the public agency and representatives of such 
employees; or (ii) in the case of employees not covered by 
subclause (i), an agreement ... arrived at between the 
employer and the employee before the performance of the 
work.” !8° 

The workers argued that they must be paid in cash—not 
compensatory time off of work—for their overtime hours 
because the county did not establish a valid compensatory 
time program. In their view, the county could not enter into 
agreements with individual workers because the workers had 
a representative and therefore were “covered” under sub- 
clause (i)—even though collective bargaining agreements 
were illegal under State law. The county, on the other hand, 
contended that the workers were not covered under subclause 
(i), precisely because there was no collective bargaining 
agreement, and that this permitted the county to enter into 
individual agreements with its workers under subclause (ii). 

In a unanimous decision, the Court permitted the individual 
agreements to stand. The Court decided that the most plausi- 
ble reading of the law—and one that is supported by a Labor 
Department regulation '!—is that employees are covered by 
subclause (i) as long as they have designated a representative 
who has the authority to negotiate a compensatory time pro- 
vision. Because the representative of the deputies in this case 
had no such authority, the Court held that subclause (1) did not 
apply, leaving the county free to enter into compensatory time 
agreements with individual deputies under subclause (ii). 


Government immunity. The question before the Court in 
Lane v. Pena'’' was whether the Federal Government is 
immune to certain suits for money damages under section 
504(a) of the Rehabilitation Act of 1973,!92 or whether 
Congress waived the Government’s “sovereign immunity” 
when it enacted that law. Parsing a statutory scheme that it 


found to be “somewhat bewildering,” the Court held that 
Congress had not waived the Government’s immunity to 
such suits. 

The outcome in this case turned on how the Court inter- 
preted two provisions in the Rehabilitation Act. The first, 
section 504(a), bars programs or activities that receive 
Federal financial assistance—or that are conducted by an 
executive branch agency itself—from discriminating against 
otherwise qualified individuals with disabilities. The second 
provision, section 505(a)(2), makes available certain reme- 
dies, including money damages, “to any person who is 
aggrieved by any act or failure to act by any recipient of 
Federal assistance or Federal provider of such assistance” 
under section 504(a).!%3 Unlike section 504(a), section 
505(a)(2) does not expressly mention programs that are con- 
ducted by a Federal agency. This distinction was important 
in Lane because the Federal Government was alleged to 
have committed an unlawful act of discrimination in a pro- 
gram that it was conducting itself. 

The Court first cited the well-established rule that any 
waiver of the Government’s sovereign immunity must be 
stated clearly in the text of the applicable statute and that any 
ambiguity is to be resolved in favor of immunity. Justice 
O’Connor and six other justices concluded that section 
502(a)(2) was, indeed, ambiguous. First, she noted the dif- 
ferent statutory language in the two provisions and said that 
the phrase “Federal provider” of financial assistance could 
not be construed to include an agency that conducts a pro- 
gram or activity itself. Then she contrasted the lack of clari- 
ty in these provisions with language that Congress used in 
another part of the Rehabilitation Act that clearly waived 
the Government’s immunity.'%* If Congress had intended 
to waive its immunity in section 505(a)(2), said Justice 
O’Connor, it would have employed a similar textual scheme. 

The importance of the Lane decision in the employment 
context is not clear. The case itself involved a student at the 
federally operated Merchant Marine Academy, and not a 
Federal worker. To the extent that Federal workers allege 
that their employers have violated section 504, the decision 
in Lane will limit the remedies they may obtain. Such work- 
ers, however, also are protected from disability discrimina- 
tion under section 501 of the Rehabilitation Act, and, as the 
Court explained in Lane, the Federal Government is not 
immune to a suit for damages under that provision. In addi- 
tion, Federal workers are more likely to allege violations of 
section 501 than violations of section 504, because under the 
former provision they need show that disability was just one 
factor—as opposed to the only factor—that motivated their 
employer. 


Scope-of-employment certification. A Federal worker who 
is sued for committing a negligent act may ask the Attorney 


General to certify that the act was within the scope of the 
worker’s employment. If the Attorney General issues this 
certification, the United States is substituted as a defendant, 
the employee is dismissed from the suit, and the case pro- 
ceeds against the Federal Government. This certification 
process was established pursuant to the Federal Employees 
Liability Reform and Tort Compensation Act of 1988, more 
commonly known as the Westfall Act.! In Gutierrez de 
Martinez v. Lamagno,'*© the Court was asked to decide 
whether the process permits a lower court to review an 
Attorney General’s certification that a worker was acting 
within the scope of his or her employment at the time of an 
accident. The answer to this question was important to the 
plaintiffs because they would have been left with nobody to 
sue if the Attorney General’s decision was allowed to stand. 

The accident in this case occurred in the middle of the 
night in Colombia when a car that was driven by a Drug 
Enforcement Administration agent collided with a car whose 
passengers were Colombian citizens. The Colombians, who 
alleged that the agent was drunk at the time of the accident, 
could not sue the agent in a Colombian court because the 
agent asserted diplomatic immunity, so they filed suit in the 
United States. The Attorney General certified that the agent 
had been acting within the scope of his employment, so the 
United States was substituted as a defendant. Fearing that 
the next step in the litigation would be that the Government, 
too, would be dismissed from liability—Congress, after all, 
has not waived the Government’s immunity from claims that 
arise in foreign countries '?’/—the plaintiffs asked the court 
to review the certification and prevent the Federal agent 
from being dismissed as a defendant. The district court 
refused to do so, and the appellate court summarily affirmed 
the trial court’s ruling. 

In a 5-4 decision, the Supreme Court held that the 
Attorney General’s certification is reviewable by a court. 
According to Justice Ginsburg, who wrote the majority’s 
opinion, two considerations are particularly important. First, 
the Attorney General herself recognized that her interests 
could color her certification decisions in such cases, and she 
argued in favor of judicial review. Second, Justice Ginsburg 
noted that courts usually may review Government decisions 
that, if allowed to stand, will dispose of a court controversy. 
Moreover, she explained that at the time the Westfall Act 
passed, courts routinely reviewed the Government’s scope- 
of-employment certifications under that law’s predecessor, 
and the history and structure of the new law does not indi- 
cate that Congress was interested in changing this arrange- 
ment. In light of these considerations—and because a con- 
trary result would place Federal judges in the role of “petty 
functionaries” who would simply rubber-stamp the deci- 
sions of executive branch officials—Justice Ginsburg said 
that courts may review the Attorney General’s certification. 
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State immunity. Sometimes the Court’s decision in a par- 
ticular case will have important implications for employment 
law, even though the case itself has nothing to do with that 
branch of the law. This occurred during the Court’s most 
recent term in the case of Seminole Tribe of Florida v. 
Florida.'8 The case itself raised questions only about 
Congress’ authority to permit Indian tribes to sue States in 
Federal court pursuant to section 11 of the Indian Gaming 
Regulatory Act.!9 The Court’s expansive, Constitution- 
based decision, however, could present problems for State 
workers who want to sue their employer in Federal court 
under certain other Federal laws. ‘3 

The focus of the Court’s attention in Seminole Tribe was 
the 11th amendment to the Constitution, which provides that 
“the Judicial power of the United States shall not be con- 
strued to extend to any suit . . . against one of the United 
States by Citizens of another State, or by Citizens or Subjects 
of any Foreign State.” The State of Florida argued that the 
Indian gaming law violated the 11th amendment because it 
permitted Indian tribes to sue States in Federal court. The 
tribe countered by arguing that the Constitution’s Indian 
commerce clause grants authority to Congress to override a 
State’s 11th-amendment immunity from suit. That clause 
authorizes Congress “To regulate Commerce . . . among the 
several States and with the Indian Tribes.” 2” 

Chief Justice William H. Rehnquist and four other justices 


sided with the State. To reach its conclusion that the Indian. 


commerce clause does not authorize Congress to abrogate 
States’ 11th-amendment immunity to private suits in Federal 
court, the High Court overruled its 1989 decision in 
Pennsylvania v. Union Gas Co.”°! In that case, the Court held 
that a State’s 11th-amendment interests must yield to Federal 
legislation that is enacted pursuant to-Congress’ authority to 
regulate under a different, and more expansive, provision of 
the Constitution, the interstate commerce clause.” The deci- 
sion to overrule Union Gas could have far-reaching conse- 
quences, because Congress has relied on the interstate com- 
merce clause—as previously understood—to enact many 
laws that regulate States and subject them to suits in Federal 
court by private individuals. 

Litigation under at least four widely known Federal labor 
laws—the Fair Labor Standards Act,?°3 the Age Dis- 
crimination in Employment Act,? the Equal Pay Act,?° and 
the Family and Medical Leave Act ?%—could be affected by 
the decision in Seminole Tribe. If this case is found to apply, 
State workers would not be permitted to sue their employer 
in Federal court and would, instead, be forced either to sue in 
State court or to rely on Federal enforcement efforts. 


THE COURT’S 1996-97 TERM is now well under way, and once 
again, “employment,” and not “labor,” cases dominate the 
docket. In fact, at the time this article was prepared, the Court 
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had yet to agree to hear a single traditional labor-manage- 
ment relations case. It had, however, agreed to look at ques- 
tions arising under Title VII of the Civil Rights Act of 1964 
concerning who is a covered “employer” 7°” and whether Title 
VII’s antiretaliation provision protects former, as well as cur- 
rent, employees.”°° The Court also had agreed to explore fur- 
ther the contours of ERISA preemption by examining whether 
the Federal pension and benefits law preempts a California 
prevailing-wage law,? a New York tax on medical centers 
that are owned and operated by an ERISA plan,?!° or certain 
aspects of a State’s community property laws.?!! In addition, 
a State’s immunity to suit under the 11th amendment will 
again be a subject that the Court entertains,?!* as will a State’s 
compliance with the Fair Labor Standards Act.?3 The Court 
also will look at whether the first amendment to the 
Constitution protects State workers who run afoul of an 
Arizona constitutional provision that forbids them from 
speaking a language other than English while on the job.74 
Finally, the Court will hear three maritime employment 
cases 75 and a case involving questions about an Oklahoma 
county’s decision to hire a deputy sheriff without first con- 
ducting a background check of his criminal records.74© 
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“Fax-on-demand” available 


Users of data from the Bureau of Labor Statistics can request a fax of news 
releases, historical data, and technical information 24 hours a day, 7 days a week 
from FAXSTAT, the Bureau’s new fax-on-demand system. 

FAXSTAT users can receive news releases of major economic indicators (see sched- 
ule on back cover of this issue) beginning at 8:45 a.m. on the morning the data 
are released. The number to obtain data from the national office is: 


(202) 606-6325 


Use a touch-tone telephone and follow the voice instructions for entering docu- 
ment codes and your fax telephone number. The FAXSTAT catalog, containing a 
list of available documents and codes, can be obtained by entering code 1000. 
You may request up to four documents with each call. Faxes are sent immediately 
following the request. If your fax line is busy, the system attempts to send the 
requested material four times before disconnecting. 

FAXSTAT numbers for BLS regions are listed on cover 2. 
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State Labor Legislation, 1996 


State labor legislation 
enacted in 1996 


Increases in minimum wage raies, prevailing wage 
changes, protection for employers disclosing job 
performance information, and bans on employment discrimination 


were major subjects of State labor legislation 


Richard R. Nelson 


ferent aspects of employment standards.! While the 
subject of minimum wage rates received much of the 
attention, important laws also were enacted revising pre- 
vailing wage and family leave laws, protecting employers 
who provide job performance information, regulating the 
apparel and employee leasing industries, consolidating 
State labor departments into larger agencies, and protecting 
workers from various forms of employment discrimination. 
This article does not cover occupational safety and 
health, employment and training, labor relations, employee 
background clearance, and economic development legisla- 
tion. Articles on unemployment insurance and workers’ 
compensation appear elsewhere in this issue of the Monthly 
Labor Review. . 


S tate legislation, enacted in 1996, covered several dif- 


Wages. Minimum wage was the most active area of leg- 
islative interest in 1996 with activity at the Federal level; at 
the State level through new legislation, ballot measures, and 
administrative actions; and in several cities. 

On August 20, President Clinton signed the Minimum 
Wage Increase Act of 1996, providing for an increase in the 
Federal minimum wage rate from $4.25 per hour to $4.75 
on October 1, 1996, with a further increase to $5.15 per 
hour scheduled for September 1, 1997. This law also pro- 
vides for a subminimum wage rate of $4.25 an hour for 
employees under 20 years of age during their first 90 con- 
secutive calendar days of employment with the same 
employer. For employees who receive tips, the employer’s 
cash wage obligation is set at $2.13 an hour, replacing a for- 


Richard R. Nelson is a State Standards Adviser in the Division of External 


Affairs, Wage and Hour Division, Employment Standards Administration, 
U.S. Department of Labor. 


mer provision requiring that tipped employees be paid at 
least 50 percent of the minimum wage in cash. 

Prior to enactment of the Federal law, bills had been 
introduced in a majority of the States to increase State min- 
imum wage rates, with measures adopted in Delaware, 
Rhode Island, and Vermont. 

Following passage of the Federal act, rates increased in 
16 States, the District of Columbia, and Guam, as the result 
of provisions linking their rates to changes in the Federal 
rate. The Federal rate was matched by administrative action 
in Colorado, North Dakota, Utah, and Wisconsin. The 
Massachusetts rate rose as the result of prior law. North 
Carolina authorized a study to examine the effects of 
increasing its minimum wage rate. Ballot measures to 
increase State rates were adopted in California and Oregon 
and were defeated in Missouri and Montana. A measure that 
would have established a minimum wage rate for the City 
of Denver also was defeated. 

A number of cities considered establishing minimum 
wage rates applicable to all employers or enacting “living 
wage” rates applicable to employers receiving contracts or 
grants from the city. Jersey City, New York, and Portland, 
OR, were among the cities enacting “living wage” measures 
that establish a minimum wage rate in contracts let by the 
jurisdiction. 

As of January 2, 1997, minimum wage rates higher than 
the Federal standard are in effect in Alaska, Connecticut, 
Delaware, the District of Columbia, Hawaii, Massachusetts, 
New Jersey, Oregon, Vermont, and Washington. 

Colorado, Rhode Island, Utah, and Vermont changed their 
permissible tip credit which permits employers to use tips 
received by employees to meet a portion of the minimum 
wage. New exemptions were added to minimum wage and 
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overtime requirements in Kentucky and to overtime pay- 
ment requirements in IIlinois. 

Several bills were introduced in 1996 to enact, repeal, or 
revise State public works prevailing wage laws. A few sig- 
nificant laws were enacted, including those making changes 
to the laws of Kentucky and Wisconsin. Coverage of the 
Kentucky law was expanded, the dollar threshold amount 
for coverage was reduced, the definition of locality for rate- 
setting purposes was changed, and provision was made for 
adoption of Federal Davis-Bacon Act prevailing wage rates. 
Wisconsin’s changes included raising the threshold amount 
for coverage, defining “area” for rate-setting purposes, 
changing the rate-setting formula, and providing for an 
annual survey to determine prevailing wage rates. Maryland 
made changes in the effective dates for rate determinations. 

The Indiana State Supreme Court lifted an injunction that 
had blocked enforcement of prevailing wage law changes 
adopted in 1995. 

Michigan became the 27th State to enact legislation autho- 
rizing its labor department to enter into reciprocal agree- 
ments with other States to collect claims for wages, fringe 
benefits, and penalties. 

New Hampshire increased the civil penalty that can be 
imposed for any violation of the State’s labor laws. 


Family issues. The Connecticut family and medical leave 
law was amended to incorporate several provisions of the 
Federal Family and Medical Leave Act and to add new sec- 
tions dealing with eligibility of medical providers; the rela- 
tionship to collective bargaining agreements; confidentiali- 
ty of records; and reporting requirements. In Tennessee, the 
law authorizing State employees to use sick leave for mater- 
nity leave was amended to also allow use of sick leave for 
paternity leave. A provision in Kentucky permitting teach- 
ers to use up to 30 days of sick leave following adoption of 
a child will apply also to the birth of a child, while in Rhode 
Island, an employer who allows employees to use sick leave 
after the birth of a child now must allow the same time to 
be used following adoption. 

Schools in Utah are to work with employers to develop 
policies and programs to allow greater employee participa- 
tion in the schools during school hours, and the Minnesota 
law requiring employers to grant leave for attending school 
activities was amended to extend coverage to a greater 
number of activities. 


Child labor. Child labor, which has been a major topic of 
legislation in recent years, saw only a few significant enact- 
ments in 1996. A law in Florida permits student learners, 16 
to 18 years of age, who are enrolled in recognized voca- 
tional training programs, to be employed in- hazardous 
occupations in which employment would otherwise be pro- 
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hibited. Training and safety requirements are specified for 
these occupations. Hours of work restrictions were eased 
for minors in certain specified occupations in 
Massachusetts and Michigan. The minimum legal age for 
the sale or dispersing of liquor was lowered in Colorado. 
Offices were created to foster and support school-to-work 
transition efforts in Kentucky and Rhode Island. 
Responsibility for an existing program in Hawaii was trans- 
ferred from the Department of Labor and Industrial 
Relations to the Department of-Education. 


Apparel industry. New York adopted legislation adding a 
section to its apparel industry regulatory law granting “hot 
goods” enforcement authority to the State labor department. - 
Manufacturers or contractors in the industry will be held 
liable if they ship, deliver, or sell items that they know or 
should have’ known were produced in violation of minimum 
wage or payment of wages laws. New Jersey adopted new 
regulations for the confiscation of tangible property in the 
apparel industry where violations have occurred. 


Equal employment opportunity. Various forms of employ- 
ment discrimination were the subject of legislation in a 
number of States. Among these enactments, all Mas- 
sachusetts employers, employment agencies, and labor 
organizations are to promote a workplace free of sexual 
harassment. Coverage of the Arizona law providing protec- 
tion from sexual harassment was expanded to cover all 
employers. South Carolina made it an unlawful employ- 
ment practice to discriminate on the basis of disability. The 
Massachusetts ban on discrimination because of disability 
now specifically covers -part-time or temporary help agen- 
cies, and Missouri made it an unlawful employment prac- 
tice to discriminate against sight, hearing, or physically dis- 
abled persons by interfering with the use of an aid or appli- 
ance, including a guide dog, hearing dog, or service dog. 
Rhode Island now prohibits employment discrimination 
against any individual because they have sought protection 
under laws protecting victims of domestic abuse. New 
Jersey made it an unlawful employment practice to dis- 
criminate on the basis of genetic information and New York 
made it unlawful to require genetic testing of employees 
unless directly related to the work environment. 


Drug and alcohol testing. Regulation of employee drug 
and alcohol testing continued as an area of legislative inter- 
est. Washington provided for the implementation of drug- 
free workplace programs in the State with guidelines on 
when and how testing may be conducted, and amendments 
were made to the Florida drug-free workplace testing 
requirements. Drug testing will now be required for certain 
corrections employees in Delaware and the District of 


Columbia, and for employee candidates with boards of edu- 
cation in New Jersey. The Rhode Island law restricting 
urine and blood testing as a condition of employment was 
amended to clarify under what circumstances such testing 
will be allowed. 


Worker privacy. Wisconsin will now permit polygraph 
testing for prospective employees of law enforcement agen- 
cies. 

Continuing a recent trend, 11 more States provided immu- 
nity from civil liability for employers who provide infor- 
mation about the job performance of a current or former 
employee to a prospective employer.2 Amendments were 
made to the existing laws of Arizona and Georgia. 


Employee leasing. Regulation of employee leasing com- 
panies (firms that lease persons to client companies and 
assume personnel, payroll, and other functions) continued 
as an emerging issue. Vermont enacted a comprehensive 
law establishing standards for the operation, regulation, and 
licensing of these firms. The Maine law was amended to 
transfer registration responsibility to the Commissioner of 
Labor and to modify health care benefit plan provisions. 
The New Hampshire and Tennessee laws were also amended. 


Private employment agencies. The Virginia private 
employment agency regulatory law was repealed, and the 
Tennessee law was repealed and replaced with one that does 
not require registration. Coverage of the Pennsylvania law 
was expanded to include modeling and theatrical agencies. 
In other actions, the California, Kansas, and Wyoming laws 
were revised. 


Inmate labor. A Prison Industry Enhancement Program 
was created in Mississippi, authorizing private entities to 
employ offenders under custody of the Department of 
Corrections or prison industries. Wisconsin will permit 
counties to establish work camps for persons sentenced to 
the county jail. 


Other laws. Among other laws of interest, in Florida, cer- 
tain alien agricultural workers will be excluded from unem- 
ployment compensation coverage. An Arizona employment 
protection act places limits on employers’ ability to dis- 
charge employees when the discharge violates the public 
policy of the State. A recent trend continued with Colorado, 
South Dakota, and West Virginia providing paid leave for 
State employees who are American Red Cross certified dis- 
aster service volunteers. In response to repeal of Federal 
requirements for mandatory employee traffic reduction pro- 
grams to meet requirements of the Federal Clean Air Act, 
the Delaware Commute Options Act was repealed and vol- 
untary programs were adopted, replacing mandatory pro- 
grams in Connecticut, Illinois, and New Jersey. 

State labor departments became part of new consolidated 
agencies in Iowa, Michigan, and Rhode Island, and new 
functions were assigned to the Kentucky Cabinet for 
Workforce Development and the Wisconsin Department of 
Industry, Labor, and Job Development. In Utah, a decision 
is pending as to whether the Industrial Commission should 
become part of a new Department of Workforce Services. 

Wyoming repealed various archaic and superseded provi- 
sions pertaining to the employment of women, including 
limitations on hours of work, rest periods, and provision of 
seats at the worksite. : 

The following is a summary, by jurisdiction, of labor leg- 
islation enacted in 1996. 


Alabama 


Wages. Overtime provisions for nonelected 
county law enforcement officers were amended 
to provide that their compensation for overtime 
be ‘made pursuant to the Federal Fair Labor 
Standards Act. 


Alaska 


Wages. The State minimum wage rate is set by 
law at 50 cents more than the Federal Fair Labor 
Standards Act rate. Therefore, the State rate rose 
from $4.75 per hour to $5.25 on October 1, with 


an increase to $5.65 scheduled for September 1, 


1997. ‘ 


Hours. The period of permitted employment 
in underground mines, at the mine face or other 
place where the work is actually carried on, was 
increased from 8 to 10 hours in a 24-hour peri- 
od. In addition, it was specified that miners must 


be paid from the time they enter the mine portal 
until they leave the mine. An employer may 
make a written request to the labor commission- 
er for issuance of a variance permitting employ- 
ment in an underground mine or workings for up 
to 12 hours in a 24-hour period if the additional 
working time is permitted by a collective bar- 
gaining agreement covering those doing the 
work or if the time extension is in the best inter- 
est of resident workers of the State. The vari- 
ance can be revoked where the health and safe- 
ty of the miners is jeopardized or if a reduction 
in hours is in the workers best interest. 


Arizona 


Equal employment opportunity. The law ban- 
ning employment discrimination was amended 
to apply, for purposes of administrative and civil 
actions regarding allegations of sexual harass- 
ment, to any person having one or more employ- 
ees in the current or preceding calendar year. 
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Otherwise, the law applies to employers having 
15 or more employees. 


Worker privacy. The law providing for immu- 
nity from civil liability for employees who, in 
good faith, provide job performance information 
about a former employee to a prospective 
employer was amended to specify that there is a 
presumption of good faith if either the employ- 
er employs less than 100 employees and fur- 
nishes only the information authorized by law, 
or the employer employs at least 100 employees 
and has a regular practice of providing informa- 
tion requested by a prospective employer about 
the reason for termination of a former employee 
or about the job performance, professional con- 
duct or evaluation of a current or former 
employee. The presumption of good faith is 
rebuttable by showing that the employer dis- 
closed knowingly false information or provided 
information with an intent to mislead. 
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Discharge. Anemployment protection act was 
adopted allowing employees to sue an employer 
for damages because of a discharge that violates 
the public policy of the State. The law specifies 
that the public policy of the State is that the 
employment relationship is contractual in nature 
and is severable at the pleasure of either the 
employee or employer unless both have signed 
a written contract to the contrary restricting the 
right of either party to terminate the relation- 
ship. Claims against an employer for termina- 
tion of employment will be permitted in 
instances including where (1) employment has 
been terminated in breach of an employment 
contract; (2) employment has been terminated in 
violation of a State statute including the Civil 
Rights Act, the Occupational Safety and Health 
Act, the Agricultural Employment Relations 
Act, or statutes governing hours of employment; 
(3) termination in retaliation for refusal to vio- 
late the law, for disclosure that the employer has 
violated the law, for the exercise of rights under 
the workers’ compensation statutes, for service 
on a jury or in the National Guard or Armed 
Forces, for the exercise of voting rights, or for 
refusal to join a labor organization. 


California 


Wages. On August 23, the State Industrial 
Welfare Commission issued an order adopting 
the newly enacted Federal minimum wage rate 
increases. Therefore, the State rate rose from 
$4.25 per hour to $4.75 on October 1, and will 
increase again to $5.15 on September 1, 1997. 
The November ballot measure, Proposition 
210, calling for raising the State’s minimum 
wage to $5 an hour on March 1, 1997 and to 
$5.75 on March 1, 1998, was approved by the 
voters. 


Child labor. Until January 1, 1999, 16- and 
17-year-olds in Lake County who are employed 
in agricultural packing plants may work more 
than 48 hours, but no more than 60, in any 
1 week with written approval of the Lake 
County Board of Education. This provision 
amends the child labor law that otherwise limits 
the number of hours that these minors may work 
to no more than 48 hours per week and 8 hours 
a day, or up to 10 hours on any nonschool day in 
agricultural packing plants during the peak 
harvest season. 


Apparel industry. Amendments to the garment 
industry registration law require the Labor 
Commissioner to notify registrants in writing, 
and provide an application and instructions for 
renewal, at least 90 days prior to expiration of 
registration. However, failure of the Labor 
Commissioner to provide this notice will not 
excuse a registrant from making timely applica- 
tion for renewal and will not subject the Labor 
Commissioner to any legal liability. If a renew- 
al application is received by the Labor Commis- 
sioner 30 days prior to expiration of the regis- 
tration, but it cannot be processed before the 
expiration date, a 90-day extension of registra- 
tion is authorized if the applicant has submitted 
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a complete application, owes no outstanding pen- 
alties, owes no back wages, meets all applicable 
bonding requirements, and meets all other re- 
quirements for registration. 

The United States Department of Justice and 


the United States Department of Labor were © 


asked to jointly conduct an investigation of the 
events that led to the sewing shop raid in El 
Monte, California, coordinating the investiga- 
tion with all agencies involved, including, but 
not limited to, the United States Immigration 
and Naturalization Service and the Division of 
Labor Standards Enforcement of the California 
Department of Industrial Relations. It is-asked 
that a report on the investigation be made to the 
California legislature. 


Worker privacy. The law providing for the 
confidentiality of peace officer personnel 
records was amended to provide that a peace 
officer employer may release factual informa- 
tion concerning a disciplinary investigation if 
the peace officer or his representative publicly 
makes a false statement through the news 
media. The employing agency may only release 
facts contained in the peace officer’s personnel 
folder that specifically refute the false state- 
ments. 


Private employment agencies. The provision 
of the private employment agency law that 
requires all agencies to give every jobseeker, 
from whom a fee or deposit is to be received, a 
written contract that includes a specific contract 
expiration date was amended. A new provision 
allows a domestic agency that engages in the 
business of obtaining and filling commitments 
for domestic help to enter into a continuing con- 
tract that can be terminated, in writing, by either 
the domestic worker or the agency. 


Preference. The law requiring State agencies 
to give a preference to State resident contractors 
on bids for public construction contracts was 
amended to require that a nonresident contrac- 
tor, at the time of bidding, disclose to the award- 
ing agency all bid preferences received from the 
State or country where the nonresident contrac- 
tor has its principal place of business. 


Other laws. October was proclaimed as Work- 
place Fitness Month in the State. This action 
was taken to support employee fitness programs 
as a means of reducing employee absenteeism 
and turnover, while bolstering morale and com- 
mitment. 


Colorado 


Wages. Minimum Wage Order No. 20 was 
adopted raising the minimum wage rate from $3 
to $4.75 per hour on November 1, 1996, for em- 
ployees of businesses not covered by the 
Federal minimum wage law. As under Federal 
law, employers of employees who receive tips 
for their work must pay a cash wage of at least 
$2.13 per hour with the remainder of the mini- 
mum wage to be made up from tips. Also, work- 
ers under the age of 20 who are being supported 
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by parents or guardians may be paid $4.25 per 
hour for the first 90 days of employment. ~ 

A ballot measure (Initiative 100) was defeated 
that would have established a minimum wage in 
the City of Denver at $6.50 per hour on January 
1, 1997, with future increases to $6.85 on Jan- 
uary 1, 1998; $7.15 on January 1, 1999; and 
annually thereafter beginning January 1, 2000, 
to rates indexed to the cost of living. 


Child labor. The minimum legal age for the 
sale or dispensing of spirtuous liquors, in estab- 
lishments that serve meals, was lowered from 21 
to 18. A person under age 21, employed to sell 
or dispense beer, wine, or spirtuous liquors must 
be supervised by another person who is on the 
premise and who is at least 21 years old. 


Agriculture. arm and ranch labor is excluded ~ 
from the definition of employee for purposes of 
coverage under the State Labor Peace Act. The 
law was amended to specify that “farm” means 
stock, dairy, poultry, fur-bearing animal, and 
truck farms, plantations, ranches, nurseries, 
ranges, greenhouses, orchards, and other struc- 
tures used for the raising of agricultural or hor- 
ticultural commodities, provided such structures 
are used for at least 50 percent of the total out- 
put produced. 


Other laws. Any employee of a State agency 
who is a certified disaster services volunteer of 
the American Red Cross may, with approval of 
the executive director of the department, be 
granted leave from work with pay for up to 5 
days a year to participate in disaster relief ser- © 
vices in the State or 15 days a year to participate 
in such activities in a national disaster, for the 
American Red Cross, without loss of annual 
leave, sick leave, group medical benefits, or 
similar benefits. An employee granted this time 
off will not be considered to be an employee for 
workers’ compensation purposes during the 
period of leave. 


Connecticut 


Wages. By law, the State minimum wage rate 
automatically increases to 1/2 of 1 percent more 
than the Federal Fair Labor Standards Act rate if 
the Federal minimum equals or becomes higher 
than the State minimum. Accordingly, the State 
rate increased from $4.27 per hour to $4.77 on 
October 1, when the Federal rate increased to 
$4.75. The State rate will increase to $5.18 on 
September 1, 1997, when the Federal rate 
increases to $5.15. 


Hours. Employers who violate the provisions 
of the act concerning the requirement to provide 
meal breaks shall be liable to the labor depart- 
ment for a civil penalty of $150 for each viola- 
tion. 


Family issues. The State family and medical 
leave law, applicable to private sector employ- 
ers, was amended to incorporate several provi- 
sions of the Federal Family and Medical Leave 
Act (FMLA) and its implementing regulations, 


including those permitting reduced and intermit- 
tent schedules; requiring 30 days’ notice to the 
employer where possible; pertaining to medical 
certification; pertaining to the relationship to 
paid leave; and providing for protection against 
discrimination and retaliation. 

Additional provisions allow the labor commis- 
sioner flexibility in determining the types of 
medical providers who may certify eligibility 
for medical leaves; require collective bargaining 
agreements to control on issues of employee 
transfer and reasonableness of required medical 
recertifications; prohibit an employer with no 
collective bargaining agreement from requiring 
recertification more than once every 30 days 
unless required by the employee’s health care 
provider; provide that normally exempt employ- 
ees do not become subject to overtime require- 
ments solely because they reduce their weekly 
work schedules by taking unpaid leave; require 
employer records on medical leave to be kept 
confidential; and eliminate certain reporting 
requirements. Provisions of the original State 
act which are substantively, more protective for 
employees than under the Federal law are pre- 
served. By January 1, 1997, the State labor com- 
missioner is to adopt new implementing regula- 
tions that, to the extent possible, coordinate with 
the Federal Family and Medical Leave Act and 
its regulations. : 


Other laws. A voluntary traffic reduction pro- 
gram was established, replacing an existing 
mandatory State-wide traffic management pro- 
gram which was enacted to bring the State into 
compliance with traffic reduction requirements 
of the Federal Clean Air Act. The Federal require- 
ments have been repealed by Congress. Any 
affected employer who elects to participate in the 
new program is to submit a plan and an annual 
update to the Commissioner of Transportation de- 
scribing measures to be implemented to reduce 
single occupancy vehicle trips to and from work 
and to relieve traffic congestion. Participating 
employers with an approved plan will be eligi- 
ble for tax credits and other assistance. ‘ 


Delaware 


Wages. A new law was enacted increasing the 
State minimum wage rate from $4.25 per hour 
to $4.65 on April 15, 1996, and to $5 on January 
1, 1997. Because the State minimum wage rate 
is replaced with the Federal minimum if it 
becomes higher than the State minimum, the 
State matched the Federal increase to $4.75 on 
October 1, 1996, and will increase its rate from 
$5 to $5.15 to match the Federal rate on Sep- 
tember 1, 1997. 

A Volunteer Firefighter and Rescue Squad 
Worker Protection Act was adopted permitting 
professional firefighters and rescue squad mem- 
bers to volunteer their off-duty services and to 
waive their claim to overtime compensation. It 
will be unlawful for an employer to require an 
employee who is a firefighter or member of a 
rescue squad to volunteer his or her services 
during any time when he or she would be enti- 
tled to overtime compensation. The act will 


become effective only upon enactment of com- 
parable Federal law. 


Employee testing. Mandatory screening for 
the use of illegal drugs will now be required for 
all applicants for employment in security sensi- 
tive positions in the Department of Corrections. 
In addition, all department employees working 
in these positions will be subject to testing for 
the illegal use of drugs either ona random basis; 
if there is a reasonable suspicion of an employ- 
ee being impaired by an illegal drug; or follow- 
ing an incident involving the death or serious 
physical injury to a department employee, loss 
or significant damage to department property, or 
the escape of an inmate where the security-sen- 
sitive employee was directly involved in the 
incident. 


Worker privacy. A Quality in Hiring Act was 


‘enacted, providing that an employer who dis- 


closes information about a current or former 
employee’s job performance to a prospective 
employer is presumed to be acting in good faith; 
and unless lack of good faith is shown, is 
immune from civil liability for the disclosure or 
its consequences. The presumption of good faith 
may be rebutted by a showing that the informa- 
tion disclosed was knowingly false, was deliber- 
ately misleading, or was rendered with malicious 
purpose; or that the information was disclosed 
in violation of a nondisclosure agreement, or 
was otherwise confidential according to applic- 
able Federal, State, or local law or regulation. 


Whistleblower. Provisions were added to the 
Use of Lie Detector Test by Employers law, the 
Discrimination in Employment Act, the Right to 
Inspect Personnel Files law, and the Clean 
Indoor Air Act to prohibit retaliation against any 


person who makes or cooperates in any com- - 


plaint or investigation pertaining to these laws. 
All the laws enforced by the State Department 
of Labor will now have anti-retaliation provi- 
sions. 


Other laws. The Employee Commute Options 
Act was repealed. This act had provided for 
mandatory employee traffic reduction programs 
to meet requirements of the Federal Clean Air 
Act. These Federal requirements have been 
repealed by Congress. 


District of Columbia 


Wages. The District of Columbia minimum 
wage rate is automatically set at $1 above the 
Federal minimum wage rate. Therefore, the rate 
rose from $5.25 per hour to $5.75 on October 1, 
and will increase again to $6.15 on September 1, 


LOOT: 


Employee testing. A law was enacted to estab- 
lish a mandatory drug and alcohol testing policy 
for Department of Corrections employees in the 
District of Columbia. Testing will be required of 
all applicants for employment with the Depart- 
ment as well as those employees who have had 
a reasonable suspicion referral; any employee 
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who, while on duty, is involved in an accident 
resulting in personal injury or property damage, 
or both; and those employees who have inmate 
care and custody responsibilities or who work 
within a correctional institution. Only the last 
category of employees will be subject to random 
testing. Testing methodology and confirmation 
procedures are specified. The drug testing poli- 
cy is to be issued in advance to inform employ- 
ees and allow them the opportunity to seek treat- 
ment. Thereafter, any confirmed positive test 
results or a refusal to submit to the test will be 
grounds for termination. 


Other laws. The Police Officers Outside Em- 
ployment Amendment Act of 1996 was adopted 
to increase outside employment opportunities 
for members of the Metropolitan Police 
Department in an effort to provide increased 
protection to residents and businesses against 
criminal activities. 


Florida 


Child labor. Student learners 16 to 18 years of 
age may now be employed in work on any scaf- 
folding, roof, superstructure, residential or non- 
residential building construction, or ladder 
above 6 feet; in the operation of power-driven 
woodworking machines; in the operation of 
power-driven metal forming, punching, or 
shearing machines; involving slaughtering, 
meat packing, processing, or rendering; in the 
operation of power-driven paper products and 
printing machines; in excavation operations; on 
electrical apparatus or wiring; and in operating 

or assisting to operate a tractor that has more 
than 20 power-takeoff horsepower, any trencher 
or earth-moving equipment, fork lift, or any har- 
vesting, planting, or plowing machinery, or any 
moving machinery. Otherwise, work in these 
occupations is considered hazardous and pro- 
hibited for minors under age 18. A student learn- 
er must be enrolled in a recognized vocational 
training program, and must be employed under 
a written agreement that provides that the work 
in the occupation declared particularly haz- 
ardous will be incidental to the training, the 
work will be intermittent and for short periods 
of time under the direct supervision of a quali- 
fied and experienced person, that safety instruc- 
tions be provided, and that a schedule of orga- 
nized and progressive work processes to be per- 
formed on the job has been prepared. 


Alien workers. The definition of the term 
“employment” was modified to exclude from 
unemployment compensation coverage those 
services performed in agricultural labor by alien 
agricultural workers admitted to the United 
States to perform service under specified sec- 
tions of the Immigration and Nationality Act. 


Employee testing. Among amendments to the 


law relating to drug-free workplace require- 
ments, the Agency for Health Care Adminis- 
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tration, rather than the Department of Labor and 
Employment Security, is now responsible for 
adopting drug-testing rules and rules for han- 
dling contested drug test results. A provision 
was added to allow testing of hair samples for 
the presence of illegal drugs; and standards and 
procedures were established related to hair-test- 
ing—including collection procedures, testing 
procedures, drug-testing facility requirements, 
security, chain of custody, and employee priva- 
cy. It was specified that the law does not elimi- 
nate collective bargaining rights and that the 
drug-free workplace program requirements 
under the act are to be a mandatory topic of 
negotiations with any certified collective bar- 
gaining agent for nonfederal public sector 
employers. A drug-testing policy or procedure 
adopted by an employer is to be applied equally 
to all employees. 


Other laws. Provisions ensuring the employ- 
ment protection of members of the Florida 
National Guard, when ordered into State active 
service, were amended to add enforcement pro- 
cedures. An employee who has been injured by 
a violation may bring a civil action against the 
employer in violation. If found guilty, the 
employer will be liable for the greater of actual 
damages or $500. The prevailing party in any 
action will be entitled to recover their reason- 
able attorney’s fees and court costs. 


Georgia 


Wages. The law relating to voluntary deduc- 
tions from wages or salaries of State employees 
for benefit of charitable organizations was 
amended to expand coverage to public authori- 
ties and public corporations and to revise the 
definition of charitable organization to permit 
contributions to educational and environmental 
restoration or conservation agencies. 


Worker privacy. The law providing immunity 
for employers who disclose factual information 
regarding an employee’s job performance was 
revised to extend coverage to most private and 
public sector employers. Coverage had been 
limited to banks, licensed home care providers, 
home health agencies, savings and loan associa- 
tions, and credit unions. 


Other laws. State Department of Labor 
employees engaged in the practice of a special- 
ty, in an official capacity, were added to the list 
of those persons exempt from the licensing 
requirements for professional counselors, social 
workers, and marriage and family therapists. 


Guam 


Wages. The Guam minimum wage law adopts 
the Federal minimum wage rate by reference. 
Therefore, the rate rose from $4.25 per hour to 
$4.75 on October 1, and will increase again to 
$5.15 on September 1, 1997. 
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Hawaii 


Wages. Resolutions were adopted expressing 
disapproval of legislation, passed in the 
Commonwealth of the Northern Mariana 
Islands, that delayed for 6 months a previously 
enacted increase in the local minimum wage. 


Child labor. A school-to-work transition pro- 
gram was established within the Department of 
Education to assist high school students in mov- 
ing successfully into the labor force or in fur- 
thering their training and education. This pro- 
gram replaces a similar transition-to-work sys- 
tem that had been established in the Department 
of Labor and Industrial Relations. All duties and 
functions relating to that department’s program 
are to be transferred to the Department of 
Education. 


Idaho 


Wages. The law relating to overtime work for 
nonclassified employees of State government 
was amended to clarify that assistant attorneys 
general attached to the office of the attorney 
general are eligible for cash compensation or 
compensatory time for overtime work. 

The wage payment law was amended to pro- 
vide for the payment of attorney’s fees and other 
costs of bringing a suit in those instances where 
a demand is made, in writing, at least 5 days 
before suit is brought for the payment of a sum 
not to exceed the amount found to be due by the 
court or the jury. 

New sections were added to the wage payment 
law providing that an employee who knowingly 
files a false claim for wages or other compensa- 
tion will be guilty of a misdemeanor and subject 
to up to 6 months in jail or a fine of up to 
$1,000, or both. An employee who initiates a 
civil proceeding to collect unpaid wages or 
other compensation, either on his or her own 
behalf or through the Director of the 
Department of Labor and Industrial Services, 
based in whole or part on a knowingly false 
claim, also will be liable for attorney’s fees and 
costs incurred by the employer in defending 
against the false claim, as well as any attorney’s 
fees and costs, or other administrative costs 
incurred by the director in any investigation or 
proceeding to collect the wages or other com- 
pensation falsely claimed by the employee. 


Hours. Provisions were repealed that had lim- 
ited work in mines and smelters to 8 hours a day, 
with certain exceptions. 


Worker privacy. An employer who, in good 
faith, provides information about the job perfor- 
mance, professional conduct, or evaluation of a 
former or current employee to a prospective 
employer of that employee, at the request of the 
prospective employer of that employee, or at the 
request of the current or former employee, may 
not be held civilly liable for the disclosure or the 
consequences of providing the information. An 
employer will be considered to be acting in bad 
faith only if it can be shown that the information 
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disclosed was knowingly false and deliberately 
misleading. 


Illinois 


Wages. The State minimum wage law adopts 
the Federal minimum wage rate by reference. 
Therefore, the State rate rose from $4.25 per 
hour to $4.75 on October 1, and will increase 
again to $5.15 on September 1, 1997. 

Radio or television announcers, news editors, 
and chief engineers covered by the Federal Fair 
Labor Standards Act were added to the list of 
those employees excluded from the overtime 
payment requirements of the minimum wage 
law. 


Worker privacy. A new Employment Record 
Disclosure Act provides that an employer who, 
upon request by a prospective employer, pro- 
vides truthful written or verbal information 
about a current or former employee’s job perfor- 
mance is presumed to be acting in good faith 
and is immune from civil liability for the disclo- 
sure and the consequences of the disclosure. The 
presumption of good faith may be rebutted if the 
information disclosed is shown to be knowingly 
false or in violation of a civil right of the 
employee or former employee. 


Other laws. The Voluntary Employee Com- 
mute Options Emission Reduction Credit Act 
was created to replace the repealed Employee 
Commute Options Act which was enacted to 
bring the State into compliance with traffic 
reduction requirements of the Federal Clean Air 
Act. The Federal requirements have been 
repealed by Congress. Any affected employer 
who elects to participate in the new program is 
to submit a plan to the State Department of 
Transportation, describing measures to be 
implemented to encourage the use of carpool- 
ing, mass transit, vanpooling, telecommuting, 
compressed workweeks, clean fuel vehicles, and 
other measures that either reduce the number of 
commuting trips by employees or reduce the 
emissions associated with those trips. 

Participating employers with an approved plan 
will be eligible for tax credits and other assis- 
tance. 


Indiana 


Wages. On June 14, the State Supreme Court 
lifted an injunction that had blocked enforce- 
ment of prevailing wage law changes adopted in 
1995. These changes include increasing the 
threshold amount for coverage to $150,000, 
raising from three to five the number of mem- 
bers on the committee that determines wage 
rates for each public works project, and chang- 
ing the wage determination method from the 
“prevailing wages paid in the locality for each 
class of work” to the “common construction 
wages paid on all construction in the county 
where the project is located.” Rates will now be 
established in all of the State’s 92 counties, 
rather than for 16 sites. 
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Wages. The State minimum wage rate is 
replaced with the Federal minimum if it 
becomes higher than the State minimum. 
Because of this provision, the State rate 
increased from $4.65 per hour to $4.75 on 
October 1, and will increase again to $5.15 on 
September 1, 1997. 


Inmate labor. Persons convicted of forcible 
felonies may not be released on work release or 
parole. 


Other laws. A Workforce Development De- 
partment was created to administer State laws 
relating to unemployment compensation insur- 
ance, job placement and training, employment 
safety, labor standards, and workers’ compensa- 
tion. The new department consolidates pro- 
grams and services from the Departments of Em- 
ployment Services, Economic Development, 
and Human Rights. In consultation with a newly 
created work force development board and 
regional advisory boards, the Workforce 
Development Department is to develop and 
implement a system to increase the skills of the 
State work force, foster economic growth and 
the creation of new high skill and high wage 
jobs through job placement and training ser- 
vices, and increase the competitiveness of State 
businesses by promoting high performance 
workplaces. The labor commissioner and indus- 
trial commissioners, formerly under the Depart- 
ment of Employment services, will continue in 
these positions in the new department. 


Kansas 


Wages. If the Secretary of the Department of 
Human Resources prevails on behalf of an 
employee, after taking an assignment in a wage 
claim case, the court is to award the agency rea- 
sonable attorney fees for the action. 
Private employment agencies. The Private 
Employment Agency regulatory law was 
amended to permit charging a fee of up to $75 
for receiving or filing applications for employ- 
ment, and to repeal a section requiring that the 
fee be returned, upon request, if the applicant 
does not obtain employment through the 
licensed agency within 3 days after registration. 
Also, an exemption from the law was removed 
for a business that publishes employment infor- 
mation through the use of a computerized data 
base, and that, prior to July 1, 1993, had received 
a written statement from the Secretary of Human 
Resources that it was not a private employment 
agency. 


Kentucky 


Wages. The 50-percent tip credit allowed 
against the State minimum wage will now apply 
to any employee working in an occupation in 
which he or she receives more than $30 per 
month in tips. The previous standard was $20 


per month of tip income. Employees may vol- 
untarily enter into agreements to divide gratu- 
ities among themselves, but may not be required 
by the employer to do so. 

Employees who provide twenty-four hour res- 
idential care on the employer’s premises in a 
parental role to children who are primarily 
dependent, neglected, and abused and who are 
in the care of private, nonprofit child-caring 
facilities licensed by the Cabinet for Human 
Resources were added to the list of those exempt 
from State minimum wage and overtime 
requirements. 

Among several changes in the State prevailing 
wage law, exemptions were eliminated both for 
school construction and for city and county pro- 
jects involving less than 50 percent State fund- 
ing; the threshold amount for coverage was 
reduced from $398,760 to $250,000 (the level 
had been set at $250,000 in 1982 with annual 
increases thereafter indexed to the Consumer 
Price Index); and a prohibition was added on 
dividing projects into multiple contracts of less- 
er value to avoid compliance. Locality, for pur- 
poses of rate determination, will no longer be 
restricted to the county where work is to be done 
and may now include more than one county 
within a State Senatorial district. 

The requirement for the labor commissioner to 
hold public hearings for rate determination pur- 
poses will not be required in any locality where 
the U.S. Department of Labor has issued a pre- 
vailing wage rate under the Davis-Bacon Act. In 
these cases, the commissioner may adopt the 
Federal rates. 


Hours. The provision that police officers, in 
cities of the second class and urban-county gov- 
ernments, not be required to work more than 8 
hours a day for 5 days a week was amended to 
permit work schedules of 10 hours a day and 4 
days a week. 

The law limiting the maximum driving and on- 
duty time of employees of motor carriers was 
amended to exempt transporters of agricultural 
commodities or farm supplies for agricultural 
purposes. To qualify, the transportation must be 
limited to an area within a 100-mile radius from 
the source of the commodities or distribution 
point for the farm supplies, and must be restrict- 
ed to the State’s planting and harvesting sea- 
sons. 


Family issues. A provision allowing teachers 
to use up to 30 days of sick leave following the 
adoption of a child or children was amended to 
apply also to the birth of a child and to provide 
that additional days may be used when the need 


is verified by a physician’s statement. 


Child labor. An Office of School-to-Work, 
attached to the Office of the Secretary of the 
Workforce Development Cabinet, was created 
to support a school-to-work transition system. 
The system is to involve business, labor, educa- 
tion, and government in developing school cur- 
riculum and workplace training to prepare stu- 
dents for the work force. 
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Other laws. The composition of the Cabinet 
for Workforce Development was changed as 
part of a government reorganization. A new 
Office of Training and Reemployment was cre- 
ated within the Cabinet, and the Department for 
Employment Services and the Unemployment 
Insurance Commission were transferred to it 
from the Cabinet for Human Resources. 


Louisiana 


Equal employment opportunity. The Senate 
Committee on Labor and Industrial Relations 
and the House Committee on Labor and 
Industrial Relations were asked to jointly study 
State and Federal statutes and regulations 
regarding fair employment practices and related 
labor issues, especially instances of inconsisten- 
cy, conflicts, and overlapping between counter- 
part statutes. Findings are to be reported to the 
legislature prior to the start of the 1997 regular 
session. 


Maine 


Wages. The State minimum wage rate is re- 
placed with the Federal minimum if it becomes 
higher than the State minimum. Because of this 
provision, the State rate increased from $4.25 per 
hour to $4.75 on October 1, and will increase 
again to $5.15 on September 1, 1997. 

The minimum wage law was amended to clar- 
ify that the regular hourly rate, for purposes of 
overtime calculation, does not include any sums 
excluded from the definition of “regular rate” 
under the Federal Fair Labor Standards Act. 

Within 2 weeks after the sale of a business, the 
seller of the business must pay employees any 
wages earned while employed by the seller, 
including compensation for accrued vacation 
time if paid vacations were included in the terms 
of employment. The seller may comply through | 
an agreement with the buyer in which the buyer 
agrees to pay any wages due and to honor any 
paid vacation earned prior to the purchase. 


Employee leasing. Among amendments to the 
employee leasing company regulatory law, 
responsibility for registering these firms was 
transferred from the Bureau of Insurance to the 
Commissioner of Labor. The Commissioner of 
Labor also is responsible for working with vari- 
ous State officials to develop materials that 
would assist new businesses or small employers 
who are considering using an employee leasing 
company. Employee leasing companies are pro- 
hibited from offering health benefits on a self- 
insured basis to their employees without meet- 
ing the funding and reporting requirements that 
currently apply to other forms of multiple- 
employer welfare arrangements. If a multiple- 
employer welfare arrangement is terminated, 
prior written notice must be provided to the 
affected employees. The law strengthens the 
regulation of multiple-employer welfare 
arrangements by requiring fidelity bonds to 
guarantee benefit payment. 
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Preference. The Bureau of General Services is 
to adopt policies to promote the participation by 
enterprises doing business in the State and State 
residents in procurement contracts. 


Maryland 


Wages. The State minimum wage law adopts 
the Federal minimum wage rate by reference. 
Therefore, the State rate rose from $4.25 per 
hour to $4.75 on October 1, and will increase 
again to $5.15 on September 1, 1997. 

The prevailing wage law was amended to pro- 
vide that rates under the law be determined 
annually, by the labor commissioner, with the 
determination to be effective for a 1-year period 
from the date of determination. Previously, 
determinations became final only when incorpo- 
rated into a public works contract, rather than on 
the date of determination, and could remain in 
effect for longer than 1 year. 


Hours. The law relating to modified work 
schedules for law enforcement employees or 40- 
hour civilian employees of the Department of 
State Police was revised to permit workdays of 
up to 12 hours, rather than 10, in lieu of an 8- 
hour workday, with the authorization of the 
Secretary. 


Worker privacy. An employer acting in good 
faith may not be held liable for disclosing any 
information about the job performance or the 
reason for termination of employment of an 
employee or former employee, (1) to a prospec- 
tive employer of the employee or former 
employee at the request of the prospective 
employer, or the current or former employee, or 
(2) if requested or required by a Federal, State, 
or industry regulatory authority. An employer 
who discloses information will be presumed to 
be acting in good faith unless it is shown that the 
employer acted with malice or intentionally or 
recklessly disclosed false information about the 
employee or former employee. 


Massachusetts 


Wages. As the result of prior legislation, the 
State minimum wage rate rose from $4.75 per 
hour to $5.25 on January 1, 1997. 


Child labor. Employment of 16- and 17-year- 
olds by facilities licensed to sell State lottery 
tickets or operate horse and dog races will not be 
considered to be employment injurious to the 
morals of minors. Minors of this age working at 
race tracks may now be employed until 12 p.m. 
on Fridays and Saturdays and during school 
vacation periods, except for the last day of the 
vacation period. 

The requirement that noncontinuous work 
periods of minors under age 18, whose work is 
divided into two or more periods, be completed 
within a period of 10 consecutive hours was 
amended to now permit completion within 12 
consecutive hours. 
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Equal employment opportunity. All employ- 
ers, employment agencies, and labor organiza- 
tions are to promote a workplace free of sexual 
harassment. Employers are to adopt a policy 
against sexual harassment that is to include a 
statement that sexual harassment in the work- 
place is unlawful; a statement that it is unlawful 
to retaliate against an employee for filing a com- 
plaint of sexual harassment or for cooperating in 
an investigation of a complaint; a description 
and examples of sexual harassment; a statement 
of the range of consequences for employees 
who are found in violation; a description of the 
process for filing internal complaints about sex- 
ual harassment and the work addresses and tele- 
phone numbers of the person or persons to 
whom complaints should be made; and the iden- 
tity of the appropriate State and Federal enforce- 
ment agencies, and directions on how to contact 
them. Employees are to receive an individual 
written copy of the employer’s policy against 
sexual harassment annually, and new employees 
are to be provided with a copy at the time of 
hire. Employers and labor organizations are 
encouraged to conduct education and training 
programs for new employees and members, and 
additional training for new supervisory and 
managerial employees and members. 

Provisions barring employment discrimination 
on the basis of disability were amended to 
specifically cover agencies that employ individ- 
uals directly for the purpose of furnishing part- 
time or temporary help to others. 


Other laws. Except for certain limited excep- 
tions, State contracts are not to be entered into 
with companies doing business with or in 
Myanmar (Burma). 


Michigan 


Wages. The wage payment law was amended 
to authorize the Director of the Department of 
Labor to enter into reciprocal agreements with 
other States for the collection of claims for 
wages, fringe benefits, and penalties. 

A measure enacted late in 1995 permits 
employers to deduct an overpayment from an 
employee’s wages without written consent 
under certain specified conditions. These 
include a requirement that the deduction be 
made within 6 months of the overpayment; that 
the employer provide the employee with a writ- 
ten explanation of the deduction at least one pay 
period before it is to begin; that the deduction 
not be greater than 15 percent of the gross wages 
earned in the pay period; and that the deduction 
does not reduce wages below the greater of the 
State or Federal minimum wage. This provision 
applies only to overpayments based on a mathe- 
matical error, miscalculation, or typographical 
error. 


Child labor. A measure enacted late in 1995 
will permit 16- and 17-year-olds employed in 
agricultural processing (washing, sorting, or 
stacking fruits and vegetables) to work 62 hours 
a week and 11 hours a day for up to 4 weeks dur- 
ing a school vacation period with parental con- 
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sent. Minors not enrolled in school may work 
these hours any time of the year. The prior lim- 
its were 10 hours a day and 48 hours a week. 

Child labor work permits may now be issued 
by public school academies or nonpublic 
schools. Previously, work permits were issued | 
only by public school district superintendents or 
their designees. 


Worker privacy. An employer who discloses 
information about the job performance of a cur- 
rent or former employee to a prospective 
employer may, not be held liable for such disclo- 
sure in a civil complaint, unless the information 
was known to be false or misleading or the dis- 
closure was specifically prohibited by a State or 
Federal law. 

A separate law requires that before hiring an - 
applicant for employment, a school district or 
school is to request the applicant to sign a state- 
ment that both authorizes the applicant’s current 
or former employer or employers to disclose 
any unprofessional conduct by the applicant, 
and releases the current or former employer 
from any liability for providing the information. 
This information is to be requested by the pros- 
pective employer and must be provided within 
20 business days by the applicant’s current or 
former employer or employers. An employer 
that discloses the requested information in good 
faith is immune from civil liability for the dis- 
closure unless it is shown that the information 
disclosed was knowingly false or misleading, 
that the information was disclosed with a reck- 
less disregard for the truth, or that the disclosure 
was specifically prohibited by a State or Federal 
law. 


Other laws. An Executive Order reorganizing 
the departments of Labor and Commerce took 
effect on May 15, 1996. The new department is 
the Department of Consumer and Industry 
Services. 


Minnesota 


Family issues. The law requiring employers to 
grant employees up to 16 hours of leave a year 
to attend school conferences or their children’s 
classroom activities was amended to expand 
applicability to school-related activities rather 
than the more limited leave for classroom 
activities. 


Other laws. Membership on the nine-member 
pollution control board was expanded to add a 
representative of organized labor beginning in 
January 1998. 


Mississippi 


Inmate labor. A Prison Industry Enhancement 
Program was created under which the Depart- 
ment of Corrections is authorized to contract 
with a private entity to employ offenders within 
the custody of the department or prison indus- 
tries. The offenders must voluntarily agree to the 
program and must be under the supervision of 


the department at all times while working. They 
are to be paid, by the entity or entities, wages at 
a rate not less than that paid for similar work in 
the locality where the work is performed. 
Deductions of up to 80 percent of gross wages 
may be taken to pay Federal, State and local 
taxes; to pay reasonable charges for room and 
board; to support the offender’s family pursuant 
to State law, court order, or agreement by the 
offender; and to pay contributions into the 
Crime Victims’ Compensation Fund. 


Other laws. It was made unlawful for any 
employee of a merchant to give away any mer- 
chandise without the permission of the mer- 
chant. 


Missouri 


Wages. The State minimum wage law adopts 
the Federal minimum wage rate by reference. 
Therefore, the State rate rose from $4.25 per 
hour to $4.75 on October 1 and will increase 
again to $5.15 on September 1, 1997. 

A ballot measure (Proposition A) was defeated 
by the voters that would have raised the State 
rate to $6.25 per hour on January 1, 1997, $6.50 
on January 1, 1998, $6.75 on January 1, 1999, 
and an additional 15 cents each year thereafter 
beginning January 1, 2000. 


Equal employment opportunity. It is now an 
unlawful employment practice for any employ- 
er to discriminate against any person with a 
visual, aural, or physical disability by interfer- 
ing, directly or indirectly, with the use of an aid 
or appliance, including a guide dog, hearing 
dog, or service dog, by such person. 


Montana 


Wages. The State minimum wage law adopts 
the Federal minimum wage rate by reference 
through administrative action. Action was taken 
to raise the State rate from $4.25 per hour to 
$4.75 on October 1, with a further increase to 
$5.15 scheduled for September 1, 1997. 

A ballot initiative (No. I-121) proposing to 
raise the State’s $4.25 minimum wage by $2 in 
four 50-cent steps over a 2-year period ($4.75 
on January 1, 1997; $5.25 on January 1, 1998; 
$5.75 on January 1, 1999; and $6.25 on January 
1, 2000) was defeated in the November general 
election. ; 


Nevada 


Wages. The State minimum wage law adopts 
the Federal minimum wage rate by reference 


through administrative action. Action was taken — 


to raise the State rate from $4.25 per hour to 
$4.75 on October 1, with a further increase to 
$5.15 scheduled for September 1, 1997. 


New Hampshire 


Wages. The State minimum wage rate is 
replaced with the Federal Fair Labor Standards 


Act rate if it becomes higher than the State min- 
imum. Because of this provision, the State rate 
increased from $4.25 per hour to $4.75 on 
October 1, and will increase again to $5.15 on 
September 1, 1997. 


Employee leasing. Among the amendments to 
the law relating to employee leasing companies, 
workers’ compensation coverage will not be 
provided to any leasing companies that are not 
licensed. Leasing agencies, for licensing pur- 
poses, must have a bond or securities on deposit 
that the Commissioner of Labor deems adequate 
to assure payment of wages and benefits, and 
must now have a minimum net worth of 
$100,000 instead of $50,000. The Commis- 
sioner may refuse to issue, suspend, or revoke a 
license if the employee leasing company fails to 
pay Federal withholding tax, unemployment 
insurance contributions, wages, or benefits 
when due. Companies in violation, or client 
companies doing business with an unlicensed 


_ employee leasing company, may be fined up to 


$1,000 per employee for each day the violation 
continues. 


Other laws. The civil penalty that the Com- 
missioner of Labor can impose for any. violation 
of the State’s labor laws was increased from up 
to $500 to up to $1000. 


New Jersey 


Wages. Amendments were made to the law 
permitting unsuccessful bidders, on those public 
works contracts subject to the State prevailing 
wage law, to bring an action for damages in 
court against the contractor awarded the con- 
tract if the contractor violated the prevailing 
wage law, or failed to pay any contribution, tax, 
assessment, or benefit required by any other 
applicable law. These amendments include clar- 
ification of which bidders can bring suit, and 
specify that the courts may order no payment if 
violations or failures to pay were caused by 
minor recordkeeping mistakes, minor computa- 
tional errors, or other minor mistakes. 


Apparel industry. New regulations were 
adopted for the confiscation of tangible proper- 
ty in the apparel industry to help ensure compli- 
ance with the provisions of the Apparel 
Registration Act. 


Equal employment opportunity. As part of a 
new Genetic Privacy Act, it was made an unlaw- 
ful employment practice for an employer to 
refuse to hire, to discharge, or to take other 
adverse action against an employee because of 
genetic information that is provided, or because 
of the refusal to submit to a genetic test, or to 
make the results of a genetic test available to an 
employer. 


Employee testing. Boards of education will 
now be permitted to include drug testing as part 
of any physical examination that is required of a 
candidate who has received a conditional offer 
of employment. Drug testing is to be conducted 
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by a physician or institution designated by the 
board of education and the costs are to be paid 
by the board. Guidelines, for those electing to 
require testing, are to be developed by the 
Department of Education in consultation with 
the Department of Health. 


Other laws. A voluntary Travel Demand 
Management Program was created to replace a 
repealed mandatory program that had been 
enacted to bring the State into compliance with 
traffic reduction requirements of the Federal 
Clean Air Act. The Federal requirements have 
been repealed by Congress. Any affected 
employer who elects to participate in the new 
program is to submit a plan to the State 
Department of Transportation describing mea- 
sures to be implemented to encourage the use of 
carpooling, mass transit, vanpooling, bicycling, 
walking, telecommuting, flextime, compressed 
work weeks, and other measures that reduce the 
dependence on, and use of single occupancy 
vehicles, or alter the timing of travel to other, 
less congested periods or both. Participating 
employers with an approved plan will be eligi- 
ble for tax credits and other assistance. 


New Mexico 


Wages. The Director of the Labor and In- 
dustrial Division of the Labor Department may 
now file wage claims up to the jurisdictional 
limit of magistrate and metropolitan courts (cur- 
rently $5,000) without referring the claim to 
the district attorney. Previously, wage claim 
cases exceeding $200 were sent to the district 
attorneys. 


New York 


Agriculture. Every grower or processor 
employing paid farm or food processing work- 
ers must provide them with safe drinking water. 
Previously, this requirement applied only to 
those employing more than four workers. 


Apparel industry. The law establishing a spe- 
cial task force to enforce labor laws in the appar- 
el industry applies to any manufacturer or con- 
tractor in the apparel industry who ships, deliv- 
ers, or sells any apparel, or sections of apparel, 
who knew or should have known that the goods 
were produced in violation of minimum wage 
and payment of wages laws. Retailers who sell 
such items produced in violation of minimum 
wage and payment of wages laws also will be 
held in violation unless they acquired the appar- 
el or sections of apparel without notice from the 
labor commissioner of the law violations and 
with the written assurance of the manufacturer 
or contractor that the goods were produced 
legally. The State Supreme Court, upon petition 
of the attorney general, may restrain the ship- 
ping, delivery, sale or purchase by any apparel 
manufacturer, contractor, or retailer if it is 
shown that the goods were produced or sold dur- 
ing the previous 180 days in violation of the 
apparel industry task force law. 
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Registration requirements for manufacturers or 
contractors in the apparel industry were revised 
to add, to previously required information, the 
name, home address, and Social Security num- 
ber of each owner or partner, or, if the registrant 
is a corporation with shares not listed on a 
national securities exchange or regularly quoted 
in an over-the-counter market, this informa- 
tion must be provided for each officer and 
each of the 10 largest shareholders. The re- 
quirement to furnish information on any 
conviction for a labor law violation within the 
last year was changed to require information on 
convictions within the last 3 years and to apply 
to violations by any owner or partner or by any 
officer and the ten largest shareholders of cor- 
porations whose shares are not listed on an 
exchange or traded regularly in an over-the- 
counter market. 


Genetic testing. It was made an unlawful dis- 
criminatory practice for employers, labor orga- 
nizations, employment agencies, and licensing 
agencies to require or administer genetic tests to 
an individual as a condition of employment, 
referral, licensure, or labor organization mem- 
bership. An employer may require a genetic test 
if it is directly related to the occupational envi- 
ronment such that an employee with a particular 
genetic characteristic may be at an increased 
risk of disease as a result of working in that 
environment. 


Labor relations. A provision was enacted pro- 
hibiting the use of State funds to train managers 
and supervisors regarding methods to discour- 
age union organization. 


Other laws. The State Administrative Pro- 
cedure Act was amended to require that every 
State agency that adopts rules and regulations 
that may have a substantial impact on jobs 
and employment opportunities do so in a 
manner that, consistent with the objectives of 
applicable laws, ensures the preservation of 
existing jobs and promotes the development 
of new employment opportunities for State 
residents, including opportunities for self- 
employment. 

The law prohibiting employers from unlawful- 
ly penalizing crime witnesses, who miss work to 
appear in court, was amended to also apply to 
crime victims for time spent consulting with the 
district attorney or otherwise exercising rights 
under the criminal procedure law. “Victim” 
includes the aggrieved party or the aggrieved 
party’s next of kin if the aggrieved party dies as 
a result of the offense. 


North Carolina 


Wages. Several studies were authorized in- 
cluding a study by the Legislative Research 
Commission of issues relating to increasing the 
State’s minimum wage, and a study by the State 
Auditor of salary levels of the State Industrial 
Commission. 
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North Dakota 


Wages. The State minimum wage rate was 
raised administratively from $4.25 per hour to 
$4.75 to coincide with the Federal minimum 
wage increase. The State’s 33-percent tip credit 
allowance was retained, requiring a $3.18 per 
hour minimum cash wage payment to tipped 
employees. The State will not allow a training 
wage for employees under 20 years of age. 
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Ohio 


Worker privacy. _An employer who, upon re- 
quest by an employee or a prospective employer 
of that employee, provides information about that 
employee’s job performance will be immune 
from civil liability and other consequences of the 
disclosure if acting in good faith. Immunity will 
not apply where knowingly false or deliberately 
misleading information is supplied or where the 
information is given with malicious purpose or 
violates any civil rights of the employee. 


Oklahoma 


Wages. The State minimum wage law adopts 
the Federal minimum wage rate by reference. 
Therefore, the State rate rose from $4.25 per 
hour to $4.75 on October 1, and will increase 
again to $5.15 on September 1, 1997. 


Equal employment opportunity. The Task 
Force on Prevention of Genetic Discrimination 
was created to study other State laws and any 
model laws that are related to genetic discrimi- 
nation. It was asked to make recommendations 
to the Oklahoma Legislature by January 1, 
1997, regarding proposed legislation that it finds 
necessary to prevent discrimination based on 
genetics, specifically regarding insurance and 
employment. 


Worker privacy. Employees of the State 
Bureau of Investigation who are employed as 
polygraphers will now be subject to the licens- 
ing requirements of the Polygraph Examiners 
Act. Those persons employed before the July 1, 
1996, effective date of this amendment may 
become licensed without undergoing the testing 
and training requirements provided for in the 
law. Bureau of Investigation employees hired 
after that date will be required to meet the test- 
ing and training requirements prior to licensure. 


Oregon 


, 
Wages. Ballot Measure 36 to raise the State’s 
$4.75 per hour minimum wage rate to $5.50 on 
January 1, 1997; to $6 on January 1, 1998; and 
to $6.50 on January 1, 1999 was passed in the 
November 1996 general election. 


Pennsylvania 


Wages... The State minimum wage law adopts 
the Federal minimum wage rate by reference. 
Therefore, the State rate rose from $4.25 per- 
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hour to $4.75 on October 1, and will increase 
again to $5.15 on September 1, 1997. 

Agriculture. The Department of Agriculture 
rather than the Department of Environmental 
Resources now has responsibility for administer- 
ing and enforcing the Seasonal Farm Labor Act. 


Equal employment opportunity. The act estab- 
lishing the Delaware River Joint Toll Bridge 
Commission was amended to require the Com- 
mission to adopt equal opportunity employ- 
ment and competitive hiring practices. 


Private employment agencies. The Depart- 
ment of Labor and Industry’s authority to super- 
vise public and private employment agencies 
was expanded to include modeling and theatri- 
cal agencies also. Provisions were adopted lim- 
iting fees that can be charged applicants to 10 
percent of the amount earned for each job 
secured through the modeling or theatrical 
agency, and providing that fees may not be 
charged until an assignment has been secured 
and accepted. 


Puerto Rico 


Wages. In 1995, a public policy was estab- 
lished requiring payment of the Stateside 
Federal minimum wage to all covered workers. 
The Minimum Wage Board was prohibited from 
setting any wage rate that exceeds the Federal 
minimum wage. A grandfather clause guaran- 
tees the rights of employees currently paid at 
higher rates pursuant to Mandatory Decrees and 
provision was made for employees who are sub- 
sequently hired in industries covered by the 
Mandatory Decrees to also receive the higher 
rates. Uniform vacation and sick leave benefits 
were established, with provision made for 
greater existing benefits. 

Payment of wages by check, direct deposit, or 
electronic funds transfer was authorized. 
Previously, cash payments were required. The 
direct deposit or electronic funds transfer must 
be voluntary and with the employee’s prior 
authorization. Wages are to be paid at intervals 
not exceeding 15 days rather than weekly as 
before. 


Hours. Under a 1995 amendment, employers 
and employees were authorized to enter into 
flexible hours arrangements by voluntary mutu- 
al agreement. An employee who rejects a flexi- 
ble work schedule will continue to use the pre- 
vious work schedule and is not to be subject to 
reprisal because of the refusal. An employee 
must have at least 12 consecutive hours off 
between the end of one shift and the beginning 
of the next. The shift must be worked consecu- 
tively. An employer may allow an employee to 
adjust starting and quitting times for reasons of 
personal convenience without incurring the 
obligation to pay the double-time daily overtime 
premium that would otherwise accrue when the 
employee reported for duty the next day without 
having had the minimum rest period between 
shifts. Changes also were made in rest period 
requirements. 


Rhode Island 


Wages. Legislation was enacted increasing the 
minimum wage rate from $4.45 an hour to $4.75 
on September 1, 1996, and to $5.15 on January 
1, 1997. The allowance for gratuities as part of 
the hourly wage rate for waiters and waitresses 
who receive tips was changed from 35 to 50 per- 
cent of the applicable minimum wage, but with 
a provision that the cash wage received from the 
employer be not less than $2.89 per hour. 

It was specified that the Director of Labor 
may administer oaths, examine witnesses, issue 
subpoenas, and enter any place of employment at 
all reasonable hours for the purpose of inspecting 
wage records and seeing that all requirements 
regarding payments by contractors are met. 
Interest payable by employers on wages or sup- 
plements found to be due was increased from 6 
to 12 percent per annum from the date of the 
underpayment. The prior authorization for a civil 
penalty of up to 25 percent of the total amount 
found to be due was replaced with a requirement 
for a civil penalty of three times the total amount 
found to be due. The provision that a civil penal- 
ty of more than $10,000 would be considered a 
felony was replaced with a provision that a civil 
penalty of more than $5,000 will be a misde- 
meanor punishable by up to 1 year in prison 
and/or a fine of up to $1,000. A minimum 18- 
month period of ineligibility for bidding on or 
being awarded work by a public agency was 
established for firms found in willful violation. 
Penalties were also increased where a firm is 
found to have willfully made a false or fraudu- 
lent representation concerning certified payroll 
records. 


Hours. The law requiring work permits for 
work on Sundays and holidays was amended to 
provide that any manufacturer of wall-covering 
products, who operates for 7 continuous days 
per week, 24-hours per day and who has 
obtained the required permits for Sunday and 
holiday work, will be exempt from the require- 
ment that the work on Sundays be voluntary if 
the manufacturer increases employment by at 
least 10 percent within 1 year of its conversion 
to continuous operation from noncontinuous 
operation. 

Individuals employed as part of . 24-hour, 7- 
day-a-week telephone customer service and sales 
operations in the banking or financial services 
industries were added to the list of those employ- 
ees exempt from the requirement for a permit to 
work on holidays and Sundays. In addition, the 
definition of “economic necessity,” for purposes 
of exemption from the law, was amended to add 
7-day-per-week operations where this is the pre- 
vailing industry practice in the provision of bank- 
ing or financial services. 


Family issues. Any employer who allows 


employees to use their sick time or sick leave 


after the birth of a child is now to allow the same 


time to be used for the adoption of a child under 
age 17. 


Child labor. A School-to-Work Transition Act 
was adopted to establish a State framework 
within which State departments can create an 
interagency mechanism to develop, implement, 
and maintain a Statewide system of school-to- 
work transition. The act would promote the for- 
mation of local partnerships that link school and 
work among high schools and post-secondary 
educational institutions; private and public 
employers; labor organizations; Government; 
community-based organizations; parents; stu- 
dents; State educational, training, human service 
and economic development agencies. It will 
provide all students with opportunities to partic- 
ipate in education and training programs to pre- 
pare for further education, as well as high-skill, 
high-wage careers. 


Equal employment opportunity. No employer, 
employment agency, or licensing agency may 
refuse to hire any applicant, or discharge an 
employee or discriminate against him or her with 
respect to any matter related to employment 
because he or she has sought protection under 
laws protecting victims of domestic abuse. 


Employee testing. The law generally prohibit- 
ing urine and blood testing as a condition of 
employment was amended to clarify the section 
permitting drug testing in which an employer 
has reasonable grounds to suspect drug use. 
Testing will be permitted only if the employer 
has promulgated a drug abuse prevention poli- 
cy; employees testing positive are not terminat- 
ed on that basis, but instead referred to a 
licensed substance abuse professional; and 
results of any test are kept confidential, except 
for disclosing the results of a “positive” test only 
to other employees with a job-related need to 
know. 


Worker privacy. An employer that, upon 
request by a prospective employer or a current 
or former employee, provides fair and unbiased 
information about a current or former employ- 
ee’s job performance is presumed to be acting in 
good faith, and is immune from civil liability for 
the disclosure and the consequences of the dis- 
closure, unless it is shown that the information 
disclosed was knowingly false; deliberately 
misleading; disclosed for a malicious purpose; 
or violated the current or former employee’s 
civil rights. 


Other laws. A new Department of Labor and 
Training was established by a transfer of the 
functions of the former Department of Labor 
and Department of Employment and Training. 
The head of the Department will be the Director 
of Labor and Training who will be appointed by 
the governor. 


South Carolina 


Agriculture. The Migrant Farm Workers 
Commission was renamed The Migrant and 
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Seasonal Farm Workers Commission and a 
member was added to represent the interests of 
migrant or seasonal farmworkers. If adequate 
State funds are available, the South Carolina 
Employment Security Commission will contract 
to provide a pre-occupancy housing inspection 
program and report the inspection results to the 
Migrant and Seasonal Farm Workers Commis- 
sion before October first of each year. 


Equal employment opportunity. It was made 
an unlawful employment practice under the 
State Human Affairs Law for employers, 
employment agencies, labor organizations, or 
joint labor-management training committees to 
discriminate against applicants, employees or 
members because of disability. These organiza- 
tions are prohibited from conducting a medical 
examination or making inquiries of a job appli- 
cant concerning the existence of, or the nature or 
severity of any disability, except those preem- 
ployment inquiries that may be made about the 
ability of an applicant to perform job-related 
functions. Medical examinations will also be 
permitted where they are required of all entering 
employees regardless of disability. Reasonable 
workplace accommodation is to be made for 
individuals with disabilities unless doing so 
would result in an undue hardship. Disability 
does not include the use of alcohol or illegal 
drugs. 


Worker privacy. , An employer will be immune 
from civil liability for the disclosure of an 
employee’s or former employee’s dates of 
employment, pay level, and wage history to a 
prospective employer, or for responding in writ- 
ing to a written request for information about a 
current or former employee from a prospective 
employer, concerning written employee evalua- 
tions, personnel notices that record the reasons 
for separation, whether the separation was vol- 
untary or involuntary, and information about job 
performance. The immunity from civil liability 
will not apply when an employer knowingly or 
recklessly releases or discloses false informa- 
tion. : 


South Dakota 


Wages. Employees separated from an employ- 
er’s payroll are to be paid not later than the next 
regular payday. Previously, payment was re- 
quired within 5 days of the time of separation. 


Worker privacy. An employer who discloses 
written information about the job performance 
of an employee or former employee to a 
prospective employer of that person, at the writ- 
ten request of the prospective employer, the 
employee, or former employee, is presumed 
to be acting in good faith and may not be held 
liable for the disclosure or its consequences. 
Good faith is presumed unless it is shown that 
the employer knowingly, or maliciously, dis- 
closed false or deliberately misleading informa- 
tion or disclosed information subject to a 
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nondisclosure agreement or information that is 
confidential under any Federal or State law. 


Other laws. A State employee who is a certi- 
fied disaster service volunteer of the American 
Red Cross may, with approval of the employing 
agency, be granted leave from work with pay, 
for up to 10 days annually, to participate in dis- 
aster relief services during a State declared dis- 
aster without loss of vacation, sick leave, bonus, 
advancement, and other benefits. 


Tennessee 


Family issues. The law allowing State em- 
ployees to use up to 30 days of sick leave for 
maternity leave was amended to allow use of 
sick leave for paternity leave also. In the event 
both parents are State employees, the total sick 
leave used for maternity and paternity leave is 
limited to 30 days. 


Employee leasing. Among several amend- 
ments to the State Employee Leasing Act, staff 
leasing companies will be required to demon- 
strate proof of compliance with all workers’ 
compensation laws and to notify leased employ- 
ees of the insurance benefits provided and of the 
identity of the insurer. Provision is made for a 
committee to consider a plan to allow staff leas- 
ing companies to insure themselves. Other 
changes eliminate the provision stating that 
leased employees are employees of the client for 
purposes of employer liability insurance; permit 
the Commissioner of Commerce and Insurance 
to impose a civil penalty of $1,000 for each vio- 
lation; permit a nonresident applicant who is 
licensed in another State with similar licensing 
requirements to be licensed by reciprocity; and 
delete the 12-month limit for suspension of 
licenses. An applicant for a license will have a 
60-day opportunity to clear up any problems 
when an application is denied. The Com- 
missioner is to notify the State Department of 
Labor and each client of any license revocation 
or suspension. 


Private employment agencies. The law regu- 
lating and requiring registration of employment 
agencies was repealed and replaced with a new 
Employment Agency Act that does not require 
registration. Several prohibited activities are 
specified and provision is made for refunds of 
fees when work is terminated by an employer 
through no cause of the candidate within 4 
weeks of beginning work. The Consumer 
Affairs Division within the Commerce and 
Insurance Division is to investigate violations 
and bring action under the State Consumer 
Protection Act. If no recruiting fee is charged for 
services rendered, the law will not apply to 
employee trade associations that provide jobs 
for public school teachers and administrators; 
employment services established and operated 
by the State or the United States; labor unions; 
musician booking agencies; associations finding 
employment for nurses; any licensed health care 
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provider; and any public or private college or 
university in the State. 


Utah 


Wages. An administrative rule was adopted, 
increasing the State minimum wage rate from 
$4.25 per hour to $4.75 on October 1, with a fur- 
ther increase to $5.15 scheduled for September 
1, 1997. Minor employees under age 18 may be 
paid $4.25 per hour for the first 90 days of 
employment with an employer. Employers of 
tipped employees are to pay a minimum cash 
wage of at least $2.13 per hour. They can take a 
tip credit against the minimum wage for the dif- 
ference if an employee’s tips and the cash wage 
equal or exceed the minimum hourly wage 
requirement. Previously, the permitted credit 
was 50 percent of the applicable minimum 
wage. 


Family issues. The State Board of Education, 
local school boards, school community coun- 
cils, and school directors are to work with 
employers to develop policies and programs that 
would allow for greater employee participation 
in the public education system during school 
hours. 


Other laws. Several functions, including 
employment security and job training, were 
transferred to a new Department of Workforce 
Services. A determination is pending as to 
whether the Industrial Commission should 
become part of the new Department. A decision 
will be made during the 1997 legislative session. 
The Industrial Commission is responsible for 
administering labor, workplace safety, workers’ 
compensation, and antidiscrimination laws. 


Vermont 


Wages. The minimum hourly wage was 
increased from $4.75 to $5 on January 2, 1997 
with a further increase to $5.15 scheduled for 
January 2, 1998. These rates in excess of $4.75 
an hour will not be required for the first 90 cal- 
endar days of employment for employees who 
have no prior experience at the type of job in 
question and who are not displacing other work- 
ers. The tip credit rate, applicable to the hotel, 
motel, tourist, and restaurant industry was 
increased on January 2, 1997, from $2.61 to 47 
percent of the basic minimum rate for a mini- 
mum cash hourly wage of $2.65. It will rise to 
48 percent of the basic minimum rate on January 
2, 1998, for an hourly minimum cash wage rate 
of $2.68. 

The State minimum wage rate is replaced with 
the Federal minimum if it becomes higher than 
the State minimum. Because of this provision, 
the legislated increase to $5.15 will become 
effective on September 1, 1997, rather than 
January 1, 1998. 


Employee leasing. A comprehensive employ- 
ee leasing company regulatory law was enacted 
establishing standards for the operation, regula- 
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tion, and licensing of these firms. A license 
granted by the commissioner of labor and indus- 
try will be required to operate in the State, and 
requirements, including fees, provision of infor- 
mation on controlling persons, minimum age, 
recordkeeping, and financial responsibility, 
were adopted for applying for the license. The 
law also includes provisions dealing with the 
renewal of a license, and the denial, suspension 
or revocation of a license. 

A portion of the license fees collected is to be 
used to implement the act. Leasing firms are 
responsible, along with client companies, for the 
payment of wages, workers’ compensation pre- 
miums, unemployment insurance premiums, 
and employee benefits. 

Notification of the employment arrangement is 
to be provided to all leased employees within 10 
days after executing the agreement. Employee 
leasing companies are also to implement an 
employee grievance system and provide each 
leased employee with a manual that outlines the 
terms and conditions of employment. Un- 
professional conduct is prohibited, including 
occupational advertising that is intended or 
tends to deceive the public. An employee leas- 
ing company is not to reassign leased employees 
or take any other action for the purpose of inter- 
fering with the terms and conditions of any col- 
lective bargaining agreement or organizational 
activity. 


Virginia 


Wages. The State minimum wage law adopts 
the Federal minimum wage rate by reference. 
Therefore, the State rate rose from $4.25 per 
hour to $4.75 on October 1, and will increase 
again to $5.15 on September 1, 1997. 

Participants in the Full Employment Program, 
created as part of a new welfare-to-work law, 
are to be placed in full-time employment when 
appropriate, and paid by the employer at an 
hourly rate not less than the Federal or State 
minimum wage, whichever is higher. Employers 
will be reimbursed for a portion of the wages 
paid. 


Private employment agencies. The law pro- 
viding for the licensing and regulation of private 
employment agencies was repealed and the 
Employment Agency Advisory Board was 
eliminated. 


Inmate labor. The State Crime Commission 
was directed to study the propriety of paying 
prisoners for work with the aim of both provid- 
ing job training and experience and reducing 
some of the costs of confinement. 


Discharge. The Act relating to the dismissal of 
teachers was amended to specify that if disabil- 
ity is used as the reason for a teacher being dis- 
missed or being placed on probation, the med- 
ical evidence must be in compliance with 
Federal law. Also, “incompetency,” as a basis 
for dismissal, was defined to include perfor- 
mance that is documented to be consistently less 
than satisfactory. 


Washington 


L 

Agriculture. The Department of Agriculture 
and the Department of Labor and Industries are 
to coordinate adoption, implementation, and 
enforcement of a common set of worker protec- 
tion standards related to agricultural pesticide 
application and handling in order to avoid 
inconsistency and conflict in the application of 
those rules. These departments are also to coor- 
dinate investigations with the Department of 
Health. Standards adopted are to be at least as 
effective as the Federal worker protection stan- 
dards adopted by the U.S. Environmental 
Protection Agency. 


Employee testing. Provision was made to 
implement drug-free workplace programs for 
workers in the State. Such programs are to 
include a written policy statement given to 
employees and applicants, informing them of 
the employer’s policy on employee substance 
abuse and identifying types of testing that may 
be required and the consequences of a positive, 
confirmed test result. Drug-free workplace pro- 
grams provide a requirement for testing appli- 
cants who are offered employment and for test- 
ing under other situations, including reasonable 
suspicion and when an employee has caused or 
contributed to an on-the-job injury; provision of 
an employee assistance program; employee edu- 
cation programs on substance abuse; and super- 
visor training programs. Employers with accept- 
able drug-free workplace programs will qualify 
for a 5-percent discount on workers’ compensa- 
tion premiums. 


West Virginia 


Other laws. A State employee who is a certi- 
fied disaster service volunteer of the American 
Red Cross may, with approval of his or her 
immediate supervisor, be granted a leave of up 
to 15 workdays annually to participate in spe- 
cialized disaster relief services without loss of 
pay, accrued leave, earned overtime compensa- 
tion, or seniority. 


Wisconsin 


Wages. The State minimum wage rate for 
adult workers was increased from $4.25 per 
hour to $4.75 on October 1, by administrative 
action, as directed by the Governor. The wage 
rate for adult agricultural workers was increased 
to $4.55 per hour. There was also an adjustment 


of the rates used to assign a value to meals and - 


lodging received as compensation. In addition, 
the rule repeals the current definition of “proba- 
tionary employee” and adopts an opportunity 
wage of $4.25 per hour applicable to employees 
under 20 years of age during the first 90 days of 
employment. The minimum cash wage payable 
to tipped employees remains at $2.33 per hour 
(except for those persons, 20 years of age, in 
their first 90 days of employment, who will be 
paid $2.13 per hour). > 

Several major changes were made in the State 
prevailing wage laws. The dollar threshold 


amount for coverage was raised from $11,000 to 
$30,000 for a municipal or State building pro- 
ject that requires only a single trade, and from 
$110,000 to $150,000 for those projects needing 
more than one trade to complete the work. 
These amounts will be adjusted annually begin- 
ning after December 1, 1997. 

“Area” for purposes of determining State and 
municipal rates was defined as the county in 
which a proposed project is located or, if less 
than 500 hours of work in a particular trade have 
been performed in that county, then contiguous 
counties. Also, the prevailing wage will now be 
the rate paid for a majority of the hours worked 
in any area for any classification or, if no major- 
ity exists, a weighted average calculated, using 
the top 51 percent of wages, measured by hours 
worked; the Department of Workforce Develop- 
ment will be solely responsible for determining 
the proper classification of employees under all 
prevailing wage laws; overtime after 8 hours a 
day was changed to start after 10 hours a day 
and 40 hours a week, Monday through Friday, 
and for all work on Saturday, Sunday and 6 des- 
ignated holidays; the definition of “site-of- 


work” was clarified; and the requirement to 


determine minimum truck rental rates was 
deleted. 

Provision was made for an annual survey to 
determine prevailing wage rates. Employers 
who fail to reply to the survey will be barred 
from requesting either a recalculation or admin- 
istrative review of any rate determined. 


Worker privacy. An employer who, on the 
request of an employee or a prospective 
employer of the employee, provides a reference 
to the prospective employer is presumed to be 
acting in good faith and is immune from all civil 
liability that may result from providing the ref- 
erence. The presumption of good faith may be 
rebutted only by a showing that the employer 
knowingly provided false information in the ref- 
erence, that the employer made the reference 
maliciously, or that the reference was made in 
violation of antidiscrimination provisions. 
Polygraph testing is permitted for prospective 
employees of law enforcement agencies. 


Inmate labor. Counties may establish work 
camps for the reformation and employment of 
persons sentenced to the county jail. Prisoners 
assigned to a work camp may volunteer to per- 
form meaningful work at paid employment in 
the community or work on a project that serves 
the public interest or has a charitable purpose 
and is operated by a nonprofit organization. The 
work may not result in the displacement of 
employed persons from their jobs or the replace- 


_ ment of workers on strike or locked out of work. 


Part of the wages earned may be used to reim- 
burse the county for the expenses of maintaining 
the prisoner. 


Whistleblowers. The. University of Wisconsin 
Hospitals and Clinics Authority will now be 
covered by laws prohibiting retaliatory action 
by a governmental employer against employees 
for disclosing information on violation of any 
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State or Federal law or regulation, mismanage- 
ment, abuse of authority, a substantial waste of 
public funds, or a danger to public health and 
safety. 


Other laws. The Bureau of Child Support and 
the Office of Child Care were transferred from 
the Department of Health and Family Services 
to the Department of Industry, Labor, and Job 
Development. 

The Division of Hearings and Appeals in the 
Department of Administration now has authority 
to hold administrative hearings for the Depart- 
ment of Industry, Labor, and Job Development. 

The law establishing building requirements to 
facilitate use by physically disabled persons was 
amended to prohibit the Department of Industry, 
Labor, and Human Relations from adopting a 
rule requiring the provision of unisex toilet 
rooms in any public building or place of 
employment. 


Wyoming 


Worker privacy. An employer who, in good 
faith, discloses information about a former 
employee’s job performance to a prospective 
employer or to an employer of the former 
employee will be immune from civil liability for 
the disclosure or for the consequences resulting 
from the disclosure. The employer is presumed 
to be acting in good faith, unless it can be shown 
that the information disclosed was: knowingly 
false or deliberately misleading or given with 
malicious intent. 


Private employment agencies. A temporary 
service contractor who finds work for a tempo- 
rary worker is only entitled to collect a fee from 
an employer who hires the worker for a perma- 
nent position, if the employer is notified in writ- 
ing of the existence and the amount of the fee 
prior to the date of services being rendered. 


Other laws. Various archaic and superseded 
provisions pertaining to the employment of 
women were repealed. These included limita- 
tions on hours of work with overtime required 
after 8 hours a day or 48 hours a week, daily rest 
periods, provision of accessible seats at the 
worksite, and nightwork hours restrictions for 
females between 16 and 18 years old. 


Footnotes 


1The Arkansas, Montana, Nevada, North 


Dakota, and Texas legislatures did not meet in 
1996. The Oregon legislature met in special ses- 
sion only and did not enact any labor legislation. 
Guam and Nebraska did not enact significant 
legislation in the fields covered by this article. 
Information about the Virgin Islands was not 
received in time to be included in the article, 
which is based on information received by 
December 5, 1996. 

2 Delaware, Idaho, Illinois, Maryland, 
Michigan, Ohio, Rhode Island, South Carolina, 
South Dakota, Wisconsin, and Wyoming. 
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Workers Compensation Legislati 


State workers’ compensation 
legislation enacted in 1996 


Laws were amended in 37 States, with 
New York, Pennsylvania, South Carolina, 


and Tennessee enacting comprehensive changes 


Charles A. Berreth 


ers’ compensation laws, with Kentucky, New York, 
Pennsylvania, South Carolina, and Tennessee enact- 
ing comprehensive changes. 

Kentucky redefined “injury” as a traumatic work-related 
event, including cumulative trauma, causing harmful bodi- 
ly change; removed the harmful effects of aging from the 
criteria; removed references to wage-earning capacity from 
the definition of disability; allowed arbitrators, now a part 
of the adjudication procedures, to refer employees for eval- 
uation to State medical schools, and gave ensuing reports 
presumptive weight in claims resolution; gave American 
Medical Association guidelines greater emphasis in perma- 
nent partial disability ratings; and revised the limitations on 
attorney’s fees. 

New York applied the exclusive remedy doctrine to third- 
party suits when the employee is acting within the scope of 
employment, unless the third party is severely injured. A 
new workers’ compensation inspector general now investi- 
gates fraud. The larger insurers must set up full-time special 
investigation units with trained personnel. Insurers may not 
contract with preferred provider organizations for employee 
medical care. 

Pennsylvania established procedures to allow compro- 
mise and release settlements; increased the earnings and 
duration of employment test for agricultural workers; pro- 
vided offsets for Social Security benefits, severance pay, 
and employer funded pension plans; and permitted 
deductible and retrospective rating plans for groups of five 
or more employers. 

South Carolina redefined “injury’; now allows an 
employer to pay benefits for up to 150 days without waiver 
of any grounds for good faith denial; prohibited health care 
providers from instituting collection proceedings against a 
claimant prior to adjudication of a claim; provided coverage 


i ast year, 37 State legislatures amended their work- 


Charles A. Berreth is a labor economist in the Office of Workers’ 
Compensation Programs, Employment Standards Administration, U.S. 
Department of Labor. 


for school-to-work participants; and adopted criteria for 
reporting injuries. 

Tennessee employers may now suggest using health 
maintenance and preferred provider organizations for 
employee medical care. Other amendments provide criteria 
for payment of plaintiff’s attorney fees; establish conditions 
under which temporary disability payments continue when 
an injured employee reaches maximum medical improve- 
ment; set new penalties for fraud; and provide means for 
dealing with increased membership in the assigned risk 
pool. y 

In Idaho, farmworkers are now covered, for the first time, 
under the State’s workers’ compensation statute, as are farm 
labor contractors. 

Wisconsin now exempts employers from insuring work- 
ers whose religious beliefs oppose accepting payments for 
death, disability, old age, retirement, or medical bills. 
However, the worker must request ‘the exemption and the 
religious order must agree to pay reasonable financial and 
medical aid. 

Georgia repealed a requirement that bodily loss ratings 
be based on American Medical Association guidelines, 
while Pennsylvania increased its reliance on these mea- 
sures. Maryland increased the threshold earnings test for 
coverage of domestic servants in a private home. Wyoming 
imposed a 2-year cumulative maximum on temporary total 
disability payments for any one accident. Georgia increased 
maximum weekly benefits to $300 for temporary total dis- 
ability. Wisconsin increased maximum weekly benefits for 
total disability and death to $509 for injuries occurring after 
January 1, 1997. Wisconsin also raised permanent partial 
and weekly supplemental maximum benefits. Maximum 
burial allowances were increased to $6,000 in Michigan and 
Wisconsin, to $5,000 in South Dakota, and to $5,500 in 
Vermont. 

Following is a summary of significant legislation enact- 
ed by individual States. 
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Alabama 


An individual who performs services as a prod- 
uct demonstrator is now considered a self- 
employed independent contractor (and not an 
employee) for purposes of workers’ compensa- 
tion coverage. 


Arizona 


“Independent contractor” was redefined to clar- 
ify coverage situations. Also, the words “there- 
fore, I am not entitled to workers’ compensation 
benefits” were added to the form for sole pro- 
prietors to waive workers’ benefits as indepen- 
dent contractors. 

An injury or death is not compensable if the 
employee’s use of alcohol or unlawful use of 
any controlled substance was a substantial con- 
tributing cause, unless the employer knew of, 
permitted, or condoned the use. 


California 


Tuberculosis is now a compensable injury for 
prison and jail guards and correctional officers. 
The presumption previously applied only to 
police officers and firefighters. 

The term “physician” included acupuncturists 
until January 1, 1997. The enactment extended 
the provision for 2 years, until January 1, 1999. 

The employer is permitted to notify injured 
employees that acceptance of employment with 
a different employer that requires performance 
of activities the worker has stated he or she can- 
not perform because of the injury could consti- 
tute fraud and result in criminal prosecution. 

The Division of Workers’ Compensation and 
the Workers’ Compensation Appeals Board were 
exempted from procedures under California’s 
Administrative Procedure Act relating to the 
adoption, review, approval, and judicial review 
of regulations; and the application of provisions 
relating to the filing and publication of regula- 
tions were limited to only the rules of procedure 
of these agencies. 


Colorado 


New procedures authorize primary care physi- 
cians who are not accredited at the advanced 
level (level II) to make determinations that an 
employee has no permanent medical impair- 
ment resulting from an injury. On the other 
hand, insurers are not liable for the cost of any 
impairment evaluation in which there is perma- 
nent medical impairment, when such an evalua- 
tion is made by a physician who is not accredit- 
ed at level II. 

The following procedures apply when maxi- 
mum medical improvement determinations are 
made by primary care physicians who are not 
accredited at level II: (1) permanent impairment 
determinations must be made within 20 days of 
the maximum medical improvement determina- 
tion; (2) employees residing in Colorado and hay- 
ing any permanent impairment must be referred 
to a physician accredited at level II within 40 
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days after the determination of maximum med- 
ical improvement; and (3) independent medical 
examiners, selected by the parties to the dispute 
or by the Division of Workers’ Compensation, 
must review disputed impairment ratings. A level 
II accredited physician must be selected by the 
insurer when requested by an employee who has 
not reached maximum medical improvement. 

A five-member Workers’ Compensation 
Classification Appeals Board was created to hear 
grievances brought by employers against insurers 
concerning experience modification factors and 
classification assignment decisions. Employers 
must first exhaust all review procedures provided 
by the insurer before appealing to the Board. 

The Workers’ Compensation Medical Care 
Accreditation Commission is repealed. Its func- 
tion, overseeing the accreditation training for 
physicians, continues with the Division of 
Workers’ Compensation, until July 1, 2003, pur- 
suant to a sunset law. 

Corporate officers and members of limited lia- 
bility companies may elect not to be covered by 
workers’ compensation insurance if they meet 
certain ownership requirements. 

An amendment allows an injured worker or 
other interested party, at any time, to request an 
independent medical examination if either party 
disputes a finding by the worker’s authorized 
treating physician that the worker has or has not 
reached maximum medical improvement. Prior 
to the amendment, such a request was allowed 
only upon a finding that the worker had reached 
maximum medical improvement. 

If an authorized treating physician has not 
determined that the worker, has reached maxi- 
mum medical improvement, the employer or 
insurer may request an independent examination 
only if at least 18 months have passed since the 
injury, the authorized treating physician has been 
asked in writing to make a finding of maximum 
medical improvement, and a physician other than 
the authorized treating physician has determined 
that the worker has reached maximum medical 
improvement. 

A “temporary help contracting firm” is defined 
as a business employing individuals and, for 
compensation from a third party, providing those 
individuals to perform work for and under the 
supervision of the third party. 

If a worker is employed by a temporary help 
contracting firm, temporary disability payments 
may be terminated when the injured worker 
refuses to accept modified employment. The ini- 
tial offer of modified employment must be in 
writing and workers must be allowed at least 24 
hours to respond. 

A maximum civil penalty of 365 days of com- 
pensation may be imposed on employers or 
insurers for failure to admit or deny liability 
within 20 days of injury notice. Penalties may 
not be assessed after 7 years of the alleged vio- 
lation. The Division of Workers’ Compensation 
must retain original claim records for at least 7 
years after closure of a case. After a case has 
been closed for more than 7 years, original 
claim records may be used only for reopening a 
settlement on grounds of fraud or mutual mis- 
take of material fact. 
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Connecticut 


The provision was repealed which required that 
not less than two workers’ compensation com- 
missioners reside in each congressional district. 

If an employer does not provide proof of sol- 
vency and financial ability to pay workers’ com- 
pensation benefits, an injured employee may 
bring suit against the employer for the injury. 
However, if the employer was led to believe that 
the employee was an independent contractor, 
the employer is not liable. 

New legislation defines a nonprofit “workers’ 
compensation™ self-insurance group” as 15 or 
more employers who have been in a similar type 
of business for at least 5 years. Self-insurance 
groups must obtain approval from the insurance 
commissioner, have at least $5 million of com- 
bined net worth, a working capital of more than ~ 
$250,000, and a minimum surety bond of 
$500,000. The groups otherwise will not be reg- 
ulated as insurers. 

All employer claims for injuries prior to July 
1, 1995, must qualify to be transferred to the 
second injury fund prior to July 1, 1999; other- 
wise the claims become the responsibility of the 
employer. To qualify, the employer or insurer 
must have met all transfer requirements, includ- 
ing benefit payments for 104 weeks. 

New legislation allows cost-saving methods 
within the prescription drug program, but for- 
bids forcing claimants to use mail order phar- 
macies. 


Delaware 


Paid employees of volunteer fire companies and 
ambulance companies are now covered by the 
State’s workers’ compensation law. 

An employer can challenge experience modi- 
fication factors and classifications assigned to it 
by an advisory organization or insurer. 

An amendment provides detailed fiduciary 
requirements for self-insurance groups to be 
enforced by the insurance commissioner. 
Requirements include but are not limited to (1) 
having a combined net worth of at least $1 mil- 
lion, (2) assuring the payment of compensation 
obligations for merging and discontinued 
groups, and (3) assessing the group membership 
to make up deficiencies. 

\ 


Georgia 


The prior experience of a formerly self-insured 
employer is now considered in determining the 
employer’s insurance rate experience modifier, 
A member who is terminated from a group self- 
insurance fund must be provided with the data 
necessary for the replacement workers’ compen- 
sation insurer to determine or have determined 
an experience modifier for the former member. 
(Previously, the former member would carry the 
same experience modifier promulgated by the 
fund.) Funds must maintain a loss reserve equal 
to 45 percent (previously, 40 percent) of earned 
premiums written during the 3 years prior to 
reporting, less all loss and loss expense pay- 


ments made in connection with the claims under 
policies written in those 3 years. Each fund’s 
fidelity bond, which previously could not be less 
than $100,000, is now established by the insur- 
ance commissioner. 

A stroke is not a compensable injury without 
a preponderance of evidence, including medical 
evidence, that the injury was work-related. The 
requirement that disability or bodily loss ratings 
be based on the American Medical Associa- 
tion’s Guides to the Evaluation of Permanent 
Impairment was repealed. New criteria were 
established for determining whether a person 
is ‘an independent contractor, rather than an 
employee. Up to five members of a limited lia- 
bility company may elect to be exempt from 
workers’ compensation coverage. 

The willful breach of any rule or regulation 
adopted by the employer, of which the employ- 
ee has knowledge prior to the accident, is no 
longer grounds for denial of injury or death ben- 
efits. 

The current section relating to guardianship 
was replaced with a new section providing that 
the only person capable of representing a minor 
or legally incompetent claimant entitled to ben- 
efits is a guardian appointed and qualified by the 
probate court. 

The maximum weekly temporary total dis- 
ability benefit was increased from $275 to $300. 

The Subsequent Injury Trust Fund is not 
liable for any interest on sums due to claiming 
parties, or fees due to attorneys of claiming par- 
ties, except if a preponderance of evidence 
proves that the fund refused to accept a valid 
claim for reimbursement without reasonable 
grounds. In these circumstances, the party seek- 
ing reimbursement may be entitled to attorney 
fees. 


Hawaii 


A resolution requested a management audit of 
the Special Compensation Fund to determine if 
the fund could function more effectively inde- 
pendent of the Department of Labor and 
Industrial Relations. The audit and recommen- 
dations will be completed prior to the 1997 leg- 
islative session. 

Aclarifying statement was added to the work- 
ers’ compensation law declaring original juris- 
diction for the Department of Labor and 
Industrial Relations in disputed situations, and 
affirming appeals of Department decisions to 
the appellate board and the State supreme court. 

Real estate salespersons and brokers whose 
earnings are solely commissions are exempt 
from workers’ compensation coverage. 

A unit was established within the Department 
of Labor and Industrial Relations to assist 
injured workers in filing claims, and also to 
assist insurers, employers, and providers. 

Ceilings on medical charges are tied to 
medicare rates in the current law. If the 
medicare rates appear unreasonable or do not 
cover a particular treatment or service, an addi- 
tional fee schedule may (instead of shall) be 
established. The Department of Labor and 
Industrial Relations now has the option of 


updating its fee schedules every 3 years, instead 
of annually. 

An amendment removed statutory limits on 
the number of treatments for an injury without 
authorization. 

Workers’ compensation coverage was provid- 
ed for voluntary police chaplains in an autho- 
rized chaplain program. 

Beginning February 1, 1997, workers’ com- 
pensation insurance premiums for all policy- 
holders must be reduced to reflect overall cost 
savings realized from reform legislation enacted 
in 1995. An insurer can petition for relief from 
the premium reductions if the insurer’s solvency 


i8 jeopardized. 


The assigned risk pool was replaced with a 
statutorily established nonprofit corporation, 
Hawaii Employers’ Mutual Insurance Company, 
which will operate as a domestic mutual insur- 
ance company and not as a State agency. The 
company will operate competitively but will 
also serve as the workers’ compensation insurer 
of last resort. 


Idaho 


Workers’ compensation protection is now pro- 
vided for those who receive public assistance 
benefits and participate in unpaid work experi- 
ence and training. 

Minimum premiums included in workers’ 
compensation insurance rate filings must not be 
less than $150 or more than $300. Premiums for 
partnerships and sole proprietorships are based 
on a presumed annual salary of $13,000. The 
provision sunsets on July 1, 2001. 

Accustom farmer was defined as a person who 
contracts to supply operated equipment to a pro- 
prietor of a farm for the purpose of performing 
part or all of the activities related to raising or 
harvesting agricultural or horticultural com- 
modities. The custom farmer is considered an 
independent contractor under workers’ compen- 
sation law. A farm labor contractor (meaning 
one who, for a fee, recruits and employs farm- 
workers) is now a covered employer. 

The coverage exemption for agriculture pur- 
suits was removed, thus covering farmworkers 
for the first time under Idaho’s workers’ com- 
pensation law. 

Domestic reciprocal insurers that only insure 
workers’ compensation risks are not required to 
participate in the assigned risk pool, and thus are 
treated like self-insured employers. 

The classification of third parties is further 
limited by excluding the owner or lessee of a 
premise, or other person who is virtually the 
proprietor or operator of a business, but who, by 
reason of their being an independent contractor 


or for any other business reason, is not the direct 


employer of workers employed there. 


lowa 


Members of limited liability companies, while 
now exempt from workers’ compensation cov- 
erage, may elect to be covered. 
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Kansas 


The exemption was removed that relieved an 
employer of liability for an injury which does 
not prevent the employee from earning full 
wages for at least 1 week. The change does not 
apply to claims that have been fully adjudicated. 

The definition of “arising out of and in the 
course of employment” now specifies that an 
employee is not construed as being on the way 
to assume duties if the employee is a provider of 
emergency services responding to an emer- 
gency. 

The provision was repealed that permitted the 
injured employee to apply for a benefit review 
conference if the employee was unable to obtain 
satisfactory services from any of the health care 
providers submitted by the employer. Now, 
either party can request the Division of 
Workers’ Compensation to select a treating 
health care provider. 

Amended rules provide that if the employer 
and employee cannot agree on the employee’s 
functional impairment, and if at least two med- 
ical opinions disagree as to percentage of func- 
tional impairment, the matter may be referred by 
the administrative law judge to an independent 
health care provider. 

Lump-sum payments may not be approved 
until 9 months (previously, 2 years) after the 
employee has returned to work at a comparable 
wage with the same employer. 

A civil penalty equal to twice the annual pre- 
mium that the employer should have paid, or 
$25,000 (whichever is greater) may be levied 
against an employer who fails to provide work- 
ers’ compensation coverage. Besides, the 
offense was upgraded from a Class C to a Class 
A misdemeanor. The penalty for falsifying 
aclaim to obtain compensation of $500 or less 
also was upgraded to a Class A misdemeanor. 

A volunteer officer, director, or trustee of a 
nonprofit organization may elect workers’ com- 
pensation coverage. 

Procedures for mediation conferences to 
assist the parties in reaching agreement on 
disputed issues were added to replace benefit 
review conferences. 

A corporation previously qualified as a self- 
insurer that subsequently merged with another 
entity, now can apply for renewal as a self-insur- 
er under its new name as long as its liabilities 
have not increased beyond the financial review 
requirements to qualify as a self-insurer. 


Kentucky 


In mid-December, a special session of the legis- 
lature enacted major changes to its workers’ 
compensation law. The new law, which affects 
new and reopened claims and injuries after 
December 12, 1996, began by redefining key 
terms. Injury is a traumatic work-related event 
or series of events, including cumulative trau- 
ma, causing harmful bodily changes demon- 
strated by objective medical findings, but does 
not include the effects of the natural aging 
process. Disability is redefined to delete refer- 
ences to wage earning capacity and add perma- 
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nent partial and permanent total. Permanent 
total disability is irrebuttably presumed to exist 
for loss of sight in both eyes, loss of or perma- 
nent paralysis of both feet, both hands, or one 
foot and one hand, incurable insanity, and total 
loss of hearing. 

Liability of the special fund is limited to 
injuries and exposures prior to December 12, 
1996, and a new State black lung fund was 
established. 

Generally, the period for reopening claims 
was limited to 4 years and the basis for reopen- 
ing was limited to fraud, new evidence, mis- 
takes, or a change of disability. Two additional 
years of continuous employment are required to 
reopen a black lung case. 

Settlement agreements require approval of an 
arbitrator or administrative law judge. After 
March 3, 1997, no agreement for a commuted 
lump-sum payment of future income benefits 
over $10 a week will be approved unless there is 
reasonable assurance that the employee will 
have an adequate source of income while dis- 
abled. The special fund has the option of settling 
its liability on the same terms as the employer. 

When an application for resolution of a claim 
is filed by an employee, the employee must join 
all causes of action against an employer. 

Eight arbitrators, appointed by the Governor, 
conduct necessary proceedings and may refer 
employees for evaluation to the University of 
Kentucky or University of Louisville. Ensuing 
reports are given presumptive weight in claims 
resolution, and rejection requires specific rea- 
sons. Arbitrator determinations must be written 
within 90 days, and may be appealed to an 
administrative law judge within 30 days. 

Application procedures for black lung bene- 
fits were revised. For exposures after December 
12, 1996, miners may file claims but may not 
receive benefits while working. Benefits also 
are not payable to employees who have no pul- 
monary impairment unless progressive massive 
fibrosis is present. Black lung income benefits 
under the new law are payable half by the 
employer and half by the new Kentucky Coal 
Worker’s Pneumoconiosis Fund, financed by 
coal employer assessments. 

Permanent partial disability ratings are now a 
multiplication factor (0.75 to 2.50) of the 
American Medical Association impairment rat- 
ings. An employee whose physical capacity pre- 
vents return to the type of work done at the time 
of injury is entitled to 1.5 times the benefit to 
which the employee would otherwise be enti- 
tled. When an employee returns to work for the 
same or greater wages, benefits are reduced by 
one-half for each week such work continues. 
The duration of permanent or permanent partial 
disability benefits remained unchanged. 

All income benefits terminate when an 
employee qualifies for normal old age Social 
Security benefits. Employer funded disability or 
sickness and accident plan payments covering 
the same disability are offset against worker’s 
compensation benefits; unemployment benefits 
are also offset. 

The maximum fee for plaintiff's attorney is 
20 percent of the award up to $2,000 for ser- 
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vices up to the date of the arbitrator’s determi- 
nation. Upon appeal by an employee from an 
arbitrator’s determination, plaintiff’s attorney 
fee is fixed by the administrative law judge, not 
to exceed 20 percent of the first $25,000 of 
awarded benefits, 10 percent of the next 
$15,000, and 5 percent of any remainder up to 
maximum fee of $10,000. When any employer’s 
appeal is unsuccessful, the employer is respon- 
sible for employee attorney fees, up to a maxi- 
mum of $5,000 per level of appeal, in addition 
to the fees described above. Non-attorney repre- 
sentation of claimants is allowed. Attorney con- 
tracts dated prior to December 12, 1996, are not 
subject to the amendments. 

Workers’ compensation specialist positions 
are created to assist workers in filing claims and 
obtaining medical reports and other pertinent 
materials. 

Three separate guaranty funds, financed by 
self-insurers, were created to meet insolvency 
obligations. Proof of workers’ compensation is 
now a requirement for obtaining a building 
permit. 

Enrollees in a bona fide training program may 
elect to accelerate income benefits up to 100 
percent of the State’s average weekly wage. 
After training, accelerated benefits will be 
deducted from remaining weekly benefits. 

If death occurs within 4 years of date of 
injury, a lump-sum additional payment of 
$25,000 is made to survivors, from which burial 
expenses must be paid. 

Employee leasing and temporary help ser- 
vices are required to provide worker’s compen- 
sation coverage for all leased employees. 

Hearing impairment must be greater than 8 
percent, using American Medical Association 
guidelines, to be eligible for benefits. 

The Kentucky Employers’ Mutual Insurance 
authority is expressly defined as the “insurer of 
last resort.” 

Penalties for fraud are increased and owners 
or corporate officers who knowingly violate 
workers’ compensation law are liable for the 
actions of their companies. An insurance carrier 
or self-insured employer engaging in unfair 
claims settlement practices is liable for fines of 
$1,000 to $5,000 for each violation. 

A coverage exemption is provided for mem- 
bers of any religious group conscientiously 
opposed to acceptance of public or private 
death, retirement, disability, or medical expense 
payments including Social Security, and which 
group has for more than 10 years made provi- 
sion for its dependent members. 

Members of limited liability companies are 
now included within the meaning of the term 
“employee,” and may be covered by workers’ 
compensation if they so elect. 

Any professional athlete, coach, or trainer 
hired in another State by an out-of-State 
employer is exempt from the workers’ compen- 
sation law while temporarily working in 
Kentucky. For the exemption to apply, the 
employer must have workers’ compensation 
coverage under the laws of the State where 
hired,-which becomes the exclusive remedy for 
injury or death while working in Kentucky. 
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An amendment states that the records of the 
Department of Workers’ Claims are not open to 
the general public. 

An appeals program to settle benefit entitle- 
ment disputes was established; however, the 
mediator’s recommendations are not binding 
unless incorporated into a settlement agreement 
by the parties. 

Appeal decisions of the Workers’ Compensa- 
tion Board are due within 60 days (previously, 
30 days) after the last appellate brief. 

Employees may not be required to waive their 
rights to workers’ compensation as a condition 
of employment. 


Louisiana 


In a lawsuit, fault is to be apportioned to all par- 
ties contributing to an employee’s injury, includ- ~ 
ing those who are immune from suits. Fault may 
not be shifted to another party. Any employer 
subrogation lien is reduced by the percentage of 
fault attributed to the employer. 

The Louisiana Workers’ Compensation 
Corporation is authorized to issue policies for 
out-of-State workers’ compensation coverage for 
employers located or incorporated in Louisiana; 
and to provide coverage under the Federal 
Longshore and Harbor Workers’ Compensation 
Act and the Jones Act for maritime employment. 

Additional benefits of $30,000, payable 1 year 
after injury and not subject to an offset for other 
workers’ compensation benefits are provided for 
catastrophic injuries. Such injuries are defined as 
paraplegia or quadriplegia; anatomical (not func- 
tional) loss of both hands, arms, feet, legs, eyes, 
one hand and one foot, or any two thereof; or 
third-degree burns over 40 percent or more of 
the body. 


Maine 


A group of employers may not operate a self- 
insurance plan in the form of a corporation, part- 
nership, or limited liability company. 

In determining membership in the Self- 
Insurance Guarantee Association for the pur- 
poses of assessments, a successor employer 
approved for continuing self-insurance authori- 
ty, or qualifying and receiving a refund, is 
deemed to be a member of the association from 
the date of the former employer’s initial self- 
insurance authorization. Further, for assessment 
purposes, an employer that ceases to be an 
approved self-insurer at the time an insolvency 
occurs, or during the 36-month period preceding 
an insolvency, continues to be a member for 
the purposes of the assessments. If the Maine 
Self-Insurance Fund drops below $2 million, 
and if the Guarantee Association determines 
it to be necessary, the Association is authorized 
to levy annual assessments against its member- 
ship. 


Maryland 


A principle contractor is not obligated for work- 
ers’ compensation to corporate officers, mem- 


bers of limited liability companies, partners in 
partnerships, and sole proprietors not electing 
workers’ compensation coverage. 

For domestic servants in a private home, the 
quarterly earnings test for workers’ compensa- 
tion coverage increased to $750 (previously, 
$250). 

Independent contractors on farms, other than 
migrant workers, are not covered by workers’ 
compensation law. Owner-operators of large 
tractor trailer vehicles also were excluded from 
coverage. Volunteer advanced life support unit 
members were added to the list of firefighting 
and rescue personnel who can be presumed to 
have an occupational disease. The presumption 
of compensability for disability or death due to 
hypertension and heart disease was extended to 
Prince George’s County deputy sheriffs, while 
volunteer firefighters in Howard County were 
given coverage. 

A Committee on Workers’ Compensation 
Benefits and Insurance Oversight was created. 


Massachusetts 


The definition of “employer” was modified to 
exclude nonprofit entities exclusively staffed by 
volunteers. New rules permit a party filing a 
claim or complaint to inspect and copy any med- 
ical notes, treatment reports, and employment 
records. 


Michigan 


The maximum burial expense allowance was 
increased from $1,500 to $6,000. Admin- 
istrative changes were made to the uninsured 
employers’ security fund. An amendment to 
the insurance code made false representation of 
material facts by employers to obtain insur- 
ance or employees to receive benefits a 4-year 
felony. 


Minnesota 


Independent construction contractors are con- 
sidered employees of the employer for whom 
they are performing service, unless all of certain 
conditions exist. 


Mississippi 


A new member of the Self-Insurers Guaranty 
Association is required to pay the 2-percent 
assessment for 4 years before being entitled to 
have assessment suspended when the fund 
reaches a maximum balance of $2 million. 


New Hampshire 


The definition of “employee,” with respect to 
public employment, now includes welfare recip- 
ients. However, local governments may exempt 
participants in local welfare programs. 

An amendment establishes conditions under 
which nonresidents and certain employees 
working temporarily in New Hampshire are not 
covered by the workers’ compensation law. 


Any employee entitled to receive benefits must 
submit to independent medical examinations 
from a health care provider certified by stan- 
dards of the American Board of Medical 
Specialties. 

Failure to pay an approved medical bill with- 
in 30 days of receipt may result in a civil penal- 
ty of up to $2,500. 


New Jersey 


A rebuttable presumption was created, stating 
that an employer is considered uninsured when 
the employer fails, at the time of trial, to pro- 
duce proof of authorized workers’ compensation 
insurance coverage for employees. An employer 
who willfully fails to provide coverage is guilty 
of a disorderly person’s offense and a crime of 
the fourth degree. Upon finding that an employ- 
er has failed for a period of not less than 10 con- 
secutive days to provide for the payment of 
compensation, the Division of Workers’ Com- 
pensation shall impose, in addition to all other 
penalties, an assessment of up to $1,000. When 
the period exceeds 20 days, an additional assess- 
ment of up to $1,000 for each period of 10 days 
thereafter will be assessed. Failure to provide 
workers’ compensation protection could also 
result in the assessment of a penalty up to 
$1,000 for each offense, which shall be deposit- 
ed in the uninsured employer’s fund. 

Emergency management volunteers are pro- 
vided workers’ compensation coverage, subject 
to an offset for other workers’ compensation 
benefits to which they are entitled. 

Witness fees increased for medical witnesses 
in workers’ compensation cases. 


New Mexico 


The State’s second-injury fund is discontinued. 
The legislation repeals most subsequent injury 
provisions immediately, but covers pending 
cases and administrative expenses until July 1, 
1999. (The State Corporation Commission had 
determined that the second injury fund no 
longer served a purpose with the enactment of 
the Federal Americans With Disabilities 
Act.) 


New York 


An employer is not liable to a third person for 
injuries to an employee acting within the scope 
of employment, unless the third person sustains 
a “grave injury,” defined as death, permanent and 
total loss of an arm, leg, hand or foot, loss of 
more than one finger or toe, paraplegia or quad- 


-riplegia, permanent total blindness or deafness, 


loss of nose or ear, permanent severe facial dis- 
figurement, loss of an index finger, or perma- 
nent brain injury. 

Employers whose most recent annual payroll 
exceeds $800,000 and whose most recent expe- 
rience rating is above the level of 1.2, must 
arrange for a compulsory workplace safety and 
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loss prevention program, developed by the State 
workers’ compensation authorities. 

A new position, workers’ compensation fraud 
inspector general, appointed by the governor, is 
created to investigate possible fraud, with 
subpoena authority. An employer who makes 
a false statement to obtain insurance is guilty 
of a Class E felony. A claimant who fal- 
sifies information to obtain compensation may 
be disqualified from receiving such compensa- 
tion or fined; and an employer’s experience 
rating may be readjusted if increased based on a 
false claim. 

Insurers writing more than 3,000 policies 
annually in New York (workers’ compensa- 
tion, automobile, and health) must file a fraud 
detection and prevention plan with the 
Superintendent of Insurance. The plan must 
include provisions for a full-time special inves- 
tigations unit, staffed with either trained compa- 
ny personnel or under contract with a private 
investigative service. 

Workers’ compensation insurers and self- 
insurers may now contract with preferred 
provider organizations to deliver medical ser- 
vices, provided the insurer or employer has no 
financial interest in the preferred provider orga- 
nization. The preferred provider organizations 
used must be licensed by the Commissioner of 
Health, and must have at least five doctors in 
every medical specialty and at least three hospi- 
tals from which the employee may choose. 

An employee dissatisfied with initial treat- 
ment by a managed care organization may 
choose another certified managed care organiza- 
tion after 21 days, or after 30 days if so provid- 
ed by a collective bargaining agreement. 

Employers who are unsure of the extent of 
their liability for a claim, may make compensa- 
tion payments for up to | year without prejudice 
or admission of liability. 

Compromise and release agreements are now 
allowed. 


North Carolina 


Reimbursement fees for inpatient medical treat- 
ment by a hospital participating in the State plan 
shall not be less than 90 percent nor more than 
100 percent of the same itemized charges for 
like services for other hospitals. (This provision 
expires June 30, 1997.) 

An indigent claimant appealing an award is 
exempt from depositing the security provided 
by law. 

Subcontractors with no employees are no 
longer required to obtain workers’ compensa- 
tion coverage. 


Ohio 


Every person who performs labor or provides 
services under a construction contract is an 
“employee” if at least half of 20 stated criteria 
are met. Also, rules were established to permit a 
self-insured employer to self-insure its own con- 
struction projects. 
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Oklahoma 


If injured by assault or during a school distur- 
bance, public school teachers and other employ- 
ees have the option of supplementing temporary 
total disability benefits with any available sick 
or personal leave. 

The definition of “certified workplace med- 
ical plan” was amended to include providers 
entering into a contractual agreement with an 
insured, including any member of an approved 
group self-insured association, policyholder, or 
public entity, regardless of whether such entity 
is insured by the State Insurance Fund. An 
employer may now contract directly with a cer- 
tified plan when the insurer (excluding the State 
Insurance Fund) has not done so. 

The employer’s defense that an accident was 
caused by intoxication or drug or chemical 
abuse now includes abuse of prescription drugs. 
This defense applies only when the use or abuse 
renders the employee incapable of doing what 
an ordinarily prudent and cautious person would 
have done. 

Workers who elect not to participate in the 
certified workplace medical plan must desig- 
nate, at the time of election, physicians with 
whom they have a documented history of treat- 
ment. The designations may be updated annual- 
ly during the enrollment period of the certified 
workplace medical plan. The plans must use 
treatment guidelines and protocols substantially 
similar to those established by the Workers’ 
Compensation Court’s Physician Advisory 
Committee. 

Any medical benefits claim under $500 in a 
year paid by the employer under the law’s 
medical deductible provisions is excluded 
from the employer’s experience modification 
calculation. Willful failure to keep required 
records on employees and wages or falsification 
of such records is now a felony instead of a mis- 
demeanor. f 

The penalty for misrepresentation to obtain 
insurance is now a felony, rather than a misde- 
meanor. 

The percentage of compensation awards used 
in estimating future compensation obligations 
for local governments increased from 3 percent 
to 5 percent. 


Pennsylvania 


An executive officer of a nonprofit corporation 
or a for-profit association who serves voluntari- 
ly and without pay may elect not to be covered 
by workers’ compensation. 

New legislation provided offsets, which are 
not retroactive, against workers’ compensation 
benefits for 50 percent of Social Security old 
age and retirement benefits, and 100 percent of 
severance pay and employer funded pension 
plans. 

The earnings test for agricultural employee 
coverage in a calendar year increased to $1,200 
(previously, $150). Also, the amount of time an 
agricultural employee must work to be covered 
increased to 30 or more days (previously, 20 
days). A spouse or a child of an agricultural 
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employer under age 18 is not considered an 
employee unless hired under an express written 
contract. 

A group of employers wishing to self-insure 
must post sufficient bond. 

After 104 weeks of total disability benefits, 
an employee must have a medical examina- 
tion to determine the degree of impairment, 
if requested by the insurer within 60 days. If 
the impairment is greater than 50 percent, 
using guidelines of the American Medical 
Association, the employee is presumed to be 
totally disabled with continued benefits. If there 
is less than a 50-percent impairment, partial dis- 
ability benefits will begin 60 days after the 
determination. 

‘At any time during the 500-week maximum 
period of partial disability, an insurer or the 
employee may submit evidence of a change in 
earning power. An employee may appeal a 
change at any time, provided that the employee 
meets the threshold impairment rating of 50 per- 
cent for partial disability. Total disability pay- 
ments will continue until adjudicated or agree- 
ment is reached that total disability has ceased 
or the condition has become partial. 

Employees must submit to independent med- 
ical examinations requested by the insurer, but 
not more than two examinations per year. 

“Impairment” is defined as an anatomic loss 
that results from a compensable injury and is 
reasonably presumed to be permanent. Earning 
power is based on the work an individual is 
capable of doing, taking into account the jobs 
available in the employment area. 

If the insurer receives medical evidence that 
the claimant is able to return to work, the insur- 
er must notify the claimant of the change and the 
claimant’s obligation to look for work. The 
employer may require the employee to be inter- 
viewed by an expert selected by the insurer to 
determine earning power and employability. 
Insurers may also require employees to com- 
plete verification forms twice a year to establish 
entitlement to benefits, and suspend benefits if 
the employee refuses. 

Generally, injured employees must use the 
doctors designated by the employer for 90 days 
(formerly, 30 days). Employees may seek a sec- 
ond opinion from the doctor of their choice if 
invasive surgery is prescribed by the employer- 
designated physician. If the additional opinion 
differs, the employee may determine which 
course of treatment to follow. If the employee 
chooses to follow the second opinion, the proce- 
dures will be performed by physicians selected 
by the employer within 90 days of the second 
opinion. 

An individual may not receive a combination 
of benefits and wages that exceeds the current 
wages of fellow employees in a similar job. 
Further, benefits are not paid if an individual is 
employed and earning more than pre-injury 
wages. If an employee’s wages are not fixed by 
the week, month, or year, average weekly wages 
are established based on the three highest quar- 
ters during the year preceding an injury, instead 
of the highest earnings in one quarter. The 
amendment also provides instructions for com- 
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puting average weekly wages in various situa- 
tions, including seasonal work and considera- 
tion of tips, bonuses, and vacation pay. 

Licensed real estate salesworkers and insur- 
ance agents are excluded from coverage as inde- 
pendent contractors. 

An informal conference, held within 35 days, 
may be requested by joint agreement in any 
action in which a claim petition has been filed. 
At the conference, an employer may be repre- 
sented by an attorney only if the employee is 
also represented by an attorney. Recommen- 
dations of the judge or hearing officer are not 
binding unless. accepted in writing by both par- 
ties. If the dispute is not resolved, the case is 
reassigned to a different judge, unless the parties 
agree to continue with the same judge. 

The maximum time for payment of temporary 
compensation was extended to 90 days (previ- 
ously, 6 weeks). The period during which insur- 
ers are permitted to commute future installments 
of compensation without discount was extended 
to 52 weeks (previously, 25 weeks). 

The statute of limitations on fraud cases is 5 
years. Penalties based on the amount awarded 
may be increased 50 percent (previously, 20 per- 
cent) for unreasonable or excessive delays. 

Deductible and retrospective rating plans are 
permitted on workers’ compensation policies for 
groups of five or more employers. 

Compromise and release settlements are 
allowed with the approval of a workers’ com- 
pensation judge after an open hearing and the 
filing of a vocational evaluation of the claimant. 
Before approval, the judge must first determine 
that the claimant understands the full legal sig- 
nificance of the settlement. The agreement must 
be explicit about the payment of any medical 
expenses. 

Any employer and the recognized collective 
bargaining representative may agree to a negoti- 
ated compensation plan for an employee. 
However, the agreement may not diminish an 
employee’s entitlement to benefits. 

The insurance commissioner is required to 
issue a plan for employers who do not qualify 
for uniform experience ratings. The plan must 
include a 5-percent discount for employers who 
have no lost-time injuries during the most recent 
2 years, and a 5-percent surcharge for employers 
with two or more compensable lost-time injuries 
within 2 years. 


Rhode Island 


Employers are required to disclose to all job 
applicants whether or not they are subject to the 
workers’ compensation law. 


South Carolina 


The average weekly wage must be calculated by 
taking the total wages paid for the last four quar- 
ters immediately preceding the quarter in which 
the injury occurred, as reported to the State 
Employment Security Commission, divided by 
52, or by the actual number of weeks for which 
wages were paid, whichever is less. 


The definitions of “injury” and “personal 
injury” now provide that stress resulting in men- 
tal illness, but unaccompanied by physical 
injury, is not a personal injury unless it is estab- 
lished that the stressful conditions were extraor- 
dinary and unusual in comparison to normal 
employment conditions. Further, stress unac- 
companied by physical injury is not compens- 
able if the result of events incidental to nor- 
mal employer/employee relations, except when 
taken in an extraordinary and unusual manner. 

An amendment repealed certain waivers of 
workers’ compensation coverage for employers 
and employees if prior notice is given. 

If an employee has been out of work for 8 
days because of a work-related injury or occu- 
pational disease, the employer may start temporary 
disability payments immediately and continue 
payments for up to 150 days without waiver of 
any grounds for good faith denial. Temporary 
disability payments may be terminated or sus- 
pended during the 150-day period under speci- 
fied criteria. An employee whose payments have 
been terminated by the above provisions may 
request a hearing to have the payments reinstat- 
ed. Also, an employer is entitled to a hearing to 
address the termination of temporary disability 
payments if an employee has reached maximum 
medical improvement. Furthermore, an employ- 
er may request a hearing at any time to address 
termination or reduction of temporary disability 
payments. 

It is now unlawful for a health care provider 
to pursue collection procedures against a claim- 
ant prior to final adjudication. Violation of the 
provision carries a penalty of $500, payable to 
the claimant. 

Any person other than a lawyer who accepts 
a fee or gratuity for services rendered on a claim 
or award is guilty of a misdemeanor and subject 
to a fine up to $500, or imprisonment up to 1 
year, or both, for each offense. 

Payment to a health care provider must be 
made no later than 30 days from the billing date, 
unless the Workers’ Compensation Commis- 
sion has been asked to review the bill. 

Injuries involving compensable lost time, 
excessive medical treatment, or the possibility 
of permanency must be reported within 10 busi- 
ness days after the occurrence and knowledge of 
the injury. j 

A contractor on a construction project is not 
liable in a third party suit for a compensable 
injury resulting from an employer’s failure to 
comply with safety standards, unless the con- 
tractor specifically assumes responsibility for 
safe practices. The exemption from liability 
does not apply to negligent preparation of 
design plans or specifications. 

Participants in Tech Prep, or other school-to- 
work programs in South Carolina, who are 
injured while working for a sponsoring employ- 
er may receive compensation at 50 percent of 
the State’s average weekly wage. 

A contractor or subcontractor submitting 
insurance documentation is considered a statu- 
tory employer and responsible for employee 
injuries. If the employer is uninsured, the high- 
er tier subcontractor, contractor, project owner, 


or insurance carrier must pay all awards and 
medical benefits, but may then file a petition to 
transfer responsibility to the Uninsured Em- 
ployer’s Fund. The law provides penalties for 
falsifying information, and for a contractor or 
subcontractor who refuses to reimburse the 
Fund for a claim paid because of falsely docu- 
mented insurance. 


South Dakota 


The provision was repealed which permitted 
employers to provide an alternative benefits 
plan in lieu of workers’ compensation insurance. 

New provisions regulate and establish proce- 
dures for organizing a “captive insurance com- 
pany” (a company that insures risks of its parent 
and affiliated companies). 

Educational cooperatives were allowed to 
offer pooled services for certain payroll func- 
tions, workers’ compensation, and group health 
insurance. 

A party to a contested case now has a one- 
time opportunity to request that a hearing exam- 
iner be disqualified and another appointed. The 
requesting party need not give reasons for the 
request. 

The maximum burial allowance was in- 
creased from $3,000 to $5,000. 

The reproduction of medical and hospital 
information was referenced as a type of fee con- 
trolled by the Department of Labor. 

A grouping for permanent partial injuries in 
excess of 60 weeks of compensation was elimi- 
nated from the awards schedule. 

The benefits for those receiving minimum 
weekly payments for temporary total disability 
were lowered to the employee’s weekly earn- 
ings after deductions for Federal and State taxes 
and Social Security. Prior to the amendment, 
employees earning less than 50 percent of the 
maximum weekly benefit received their gross 
weekly wage. 


Tennessee 


The legislature enacted the “Workers’ Compen- 
sation Reform Act of 1996,” with an eight-mem- 
ber joint committee to monitor its implementa- 
tion until June 30, 2001, and a new advisory 
council to provide annual reports to the legisla- 
ture. 

Employers may suggest, but not require, the 
use of health maintenance and preferred 
provider organizations for employee medical 
care. The previous threshold amount of $5,000 
for case management will be revised annually to 
reflect changes in the cost of medical care. 
Health care providers may not use a collection 
agency or report to a credit bureau concerning a 
private claim against an employer or insurer for 
unpaid employee medical costs until all admin- 
istrative remedies are exhausted. 

The Commissioner of Labor must review the 
role of chiropractic and physical therapy ser- 
vices in workers’ compensation costs to deter- 
mine whether these services should be in- 
cluded in the utilization review system. The 
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Commissioner also is required to begin a pro- 
gram to make the public more aware of fraud. 

The amendment includes measures for the 
protection of employees who are presented with 
settlement agreements, but who do not have the 
advice of an attorney. 

Fees for employee attorneys are subject to 
approval by the Commissioner of Labor or the 
court, and generally must not exceed 20 percent 
of the award. Fees for employer attorneys are 
subject to review, and if in excess of $10,000, 
require court approval. Beginning July 1, 1997, 
the $10,000 threshold will be adjusted annually. 
Medical costs: voluntarily paid by an employer 
or insurer are not to be included in determining 
the award amount for the purpose of calculating 
the attorney fee. 

In accident cases resulting in an employee’s 
death, the plaintiff’s attorney fees shall not 
exceed reasonable payment for actual time and 
expenses incurred when the employer makes a 
voluntary settlement offer in writing within 30 
days of the employee’s death, if the employer 
offers to provide all required benefits. 

Physician fees and hospital charges to 
employees are subject to administrative or court 
approval. A benefit review conference may not 
be scheduled until the employee reaches maxi- 
mum medical recovery. 

Temporary disability payments continue 
when the injured employee reaches maximum 
medical improvement, a permanent impairment 
rating is given, and compensability is not con- 
tested by the employer until the employee either 
accepts or rejects an offered job at a wage equal 
to or greater than the position within medical 
restrictions, the parties agree to waive the hold- 
ing of a benefit review conference, or a benefit 
review conference is held and the report is filed, 
whichever occurs first. 

When the Labor Department receives a 
request for a benefit review conference or a 
court-mandated conference, it must notify the 
parties of the length of time required to make 
available a specialist to conduct a conference. If 
the time period is 30 days or less, the conference 
is mandatory. Disputes may be resolved in 
whole or in part by the conference. 

Medical records relating to benefit review 
conferences are confidential and are not to be 
considered as public records. An employer or 
insurer must initiate disability and medical pay- 
ments no later than 21 days after a compensable 
injury that would entitle the employee to receive 
benefits. 

If, by July 1, 2000, the membership of the 
assigned risk pool exceeds 10 percent of the 
eligible employer market, excluding self- 
insured employers, then the Commissioner of 
Commerce and Insurance may elect to either 
activate the State workers’ compensation insur- 
ance fund, or institute a plan of random place- 
ment of all assigned risk plan policies among the 
State’s workers’ compensation insurers. 

A new “Workers’ Compensation Fraud Act” 
provides misdemeanor penalties if the value of 
the property or services obtained is $10,000 or 
less. Fraud is a class E felony if valued at 
$10,000 to $60,000, and a class B felony if val- 
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ued at more than $60,000. Anyone guilty of 
insurance fraud will have to make monetary 
restitution for any financial loss or damages. 
The restitution may be imposed in addition to, 
but not in lieu of, a fine. Furthermore, anyone 
economically injured by a person committing 
fraud may recover any profit, benefit, compen- 
sation, payment received, and reasonable legal 
expenses and court costs. 

If an employer has implemented an approved 
drug-free workplace plan, it is now presumed 
that a work-related injury was caused by the 
consumption of drugs or alcohol when tests 
show a concentration level of 0.10 percent for 
nonsafety-sensitive positions, and 0.04 percent 
for safety-sensitive positions. 

Insurance rating plans must give identifiable 
consideration to drug-free workplace programs. 
Furthermore, employers who have safety pro- 
grams that include certain criteria are eligible 
for insurance credits, as developed by the 
Department of Labor. 

An injured employee may be reimbursed for 
reasonable travel'expenses when required by the 
employer to travel to an authorized medical 
facility outside the community. 

An employer is allowed to offset disability 
payments made to an employee under an 
employer-funded disability plan for the same 
injury. However, the offset may not result in a 
lesser amount than the workers’ compensation 
entitlement. 


Utah 


Workers’ compensation insurers may issue a 
policy to a sole proprietorship, corporation, or 
partnership that elects not to include any owner, 
corporate officer, or partner as an employee 
under the policy even if, at the time the policy is 
issued, the proprietorship, corporation, or part- 
nership has no employees. Partners, corporate 
officers, or owners must personally waive enti- 
tlement to workers’ compensation benefits from 
the policies issued. 


Vermont 


The burial and funeral allowance increased from 
$2,000 to $5,500, plus expenses not to exceed 
$1,000, for out-of-State transportation of the 
decedent to place of burial. 


Virginia 


Officials at high school and college sporting 
events and amateur sports events sponsored by a 
public entity or private nonprofit organization 
are not covered by workers’ compensation. 

A statutory dependent receiving workers’ 
compensation benefits must immediately dis- 
close information about remarriage or change in 
status as a full-time student. 
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Washington 


Children aged 18 to 21 and living and working 
on a family farm may be excluded from manda- 
tory workers’ compensation coverage by their 
parents. 

The exclusion was removed which prohibited 
the payment of survivor’s benefits to a spouse or 
child who is not a resident of the United States 
at the time of an injured worker’s death. 

Rehabilitation benefits now include up to'an 
additional $5,000 for necessary medical and job 
accommodations to allow participation ina 
retraining plan. 

An employer providing a certified drug-free 
workplace and employee assistance and rehabil- 
itation programs may receive a 5-percent 
premium discount on workers’ compensation 
insurance. The requirements of certification 
include employee drug and alcohol testing 
(under confidentiality standards) if the employ- 
er reasonably believes the employee caused or 
contributed to an injury. This provision sunsets 
January 1, 2001. 

Under certain circumstances, including natur- 
al disasters, the Department of Labor and 
Industries can bill employers insured by the 
State fund who are delinquent in paying premi- 
ums or submitting payroll reports. 

A 1911 law was repealed which allowed 
penalties against employers or employees 
injured because of the absence of “safeguards,” 
which were undefined. 


Wisconsin 


‘ 

The Wisconsin legislature enacted legislation in 
mid-December 1995 which increased maximum 
weekly compensation rates. Maximum weekly 
benefits for temporary total disability, perma- 
nent total disability, and death increased from 
$479 to $494; and for injuries after January 1, 
1997, to $509 per week. Permanent partial dis- 
ability maximums increased from $164 to $169 
per week; and for injuries after January 1, 1997, 
to $174 per week. The weekly supplemental 
benefits rate was increased from $125 to $150. 
The maximum burial expense allowance was 
raised from $4,000 to $6,000. 

In addition, the 1995 legislation exempts 
employers from the obligation to insure workers 
whose religious beliefs oppose accepting private 
or public insurance payments for death, disabil- 
ity, old age, retirement, or medical bills. The 
worker must request the exemption and the reli- 
gious order must agree to pay reasonable finan- 
cial and medical aid. A volunteer for a nonprof- 
it organization exempt from Federal income 
taxes is not covered by workers’ compensation. 
Until January 1, 1998, school districts may 
accept workers’ compensation liability for cer- 
tain work experience students. 

All medical reports now must be certified and 
filed at least 15 days before a hearing. Pre- 
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viously, some medical reports were required to 
be verified, a higher standard of authenticity 
than certification. 

The workers’ compensation law now contains 
principles to determine whether a successor 
business is liable for penalties the prior business 
accrued for being uninsured. 


Wyoming 


The legislature continued the process of going 
from coverage based on what were termed 
extrahazardous occupations to coverage based 
on industry classifications under the workers’ 
compensation law. 

A conforming change was made in the desig- 
nation of automobile dealers as extrahazardous 
employment. Insurance rates determined for - 
automobile dealers will be based separately for 
sales and other personnel, other than clerical. 

The definition of “employer” now includes 
any qualified employer participating in an 
approved school-to-work program, any local 
school or community college district board of 
trustees, or the State Department of Education. 

There is now a maximum 2-year cumulative 
period for the payment of temporary total dis- 
ability benefits for any one accident. 

Prisoners and those on probation do not qual- 
ify for benefits from injuries occurring while 
participating in school-to-work program activi- 
ties. 

Separate “small claims” hearing procedures 
were established for disputed amounts under 
$2,000 that do not involve the issue of com- 
pensability. Either party to a small claims hear- 
ing may object to the procedure within 15 days, 
in which case the hearing officer reviews the 
case and rules on the appropriateness of holding 
a small claims hearing. Attorney fees and other 
reimbursements are not permitted in connection 
with a small claims hearing, which may be in 
person or by telephone. As with contested case 
hearings, small claims decisions may be 
appealed. Contested case hearings involving 
$2,000 or more are held as before. Unless par- 
ties agree to a different location, hearings are 
held in the county where the injury occurred; 
hearings on out-of-State injuries are held in the 
county of the employer’s business. 

The Workers’ Compensation Division was 
authorized to adopt a separate fee schedule for 
pre-authorized surgery and hospitalization. 

A new law clarified legislative intent that the 
Medical Commission was to have jurisdiction 
over all cases commencing January 1, 1994, 
regardless of the date of injury. 

The farm loan board now can issue revenue 
bonds secured by and payable from the workers’ 
compensation program. 0 
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Changes in unemployment 
insurance legislation in 1996 


New Jersey enacted a temporary emergency 


unemployment benefits program; most States 


established a system for withholding of Federal 


income tax from unemployment benefits 
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Protection Act of 1996 (P.L. 104-188), which made sev- 

eral changes affecting the unemployment compensation 
program. The Act reinstated and made permanent the 
Federal Unemployment Tax Act exemption for wages paid 
to certain aliens (known as H-2A workers) who are admit- 
ted to the United States to perform agricultural labor. Also, 
the definition of “direct sellers” was expanded to include 
newspaper carriers and distributors, effectively designating 
these individuals as independent contractors and thus ineli- 
gible for any benefits arising out of status as an employee. 
Finally, the employment tax status of certain fishery work- 
ers was clarified. The law permits exclusion from coverage 
of services performed by these individuals when certain cri- 
teria are met, among them that the average size of the crew 
on trips made during the preceding four calendar quarters 
was fewer than 10 individuals. In addition, the exemption 
applies if the crew member receives certain cash payments. 
Specifically, the cash payment cannot exceed $100 per trip, 
must be contingent on a minimum catch, and must be paid 
solely for additional duties (such as serving as mate, engi- 
neer, or cook) for which additional cash remuneration is 
customary. 

Also enacted was the Personal Responsibility and Work 
Opportunity Reconciliation Act of 1996-(P.L. 104-193), 
‘which requires each State to establish and operate an auto- 
mated State Directory of New Hires by October 1, 1997, 
that will contain information supplied by employers on 


cE: 1996, Congress enacted the Small Business Job 
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each newly hired employee. A report must be furnished for 
each newly hired employee and contain the name, address, 
and Social Security number of the employee, and the name, 
address, and assigned identification number of the employ- 
er under the Internal Revenue Code of 1986. A State with a 
new-hire reporting law already in existence has until 
October 1, 1998, to meet most requirements for the State 
directory system. The Governor of each State will deter- 
mine the State entity responsible for collecting and main- 
taining the new-hire information. 

The Act also requires the U.S. Secretary of Health and 
Human Services to establish and maintain within the 
Federal Parent Locator Service a National Directory of 
New Hires by October 1, 1997. The national directory will 
consist of new-hire information, as well as wage and unem- 
ployment compensation information that the State unem- 
ployment insurance agency must furnish to the Secretary of 
Health and Human Services. The national directory is to be 
used for locating individuals to establish paternity, and to 
establish, modify, or enforce child support orders. 

Thirty-five! States amended their unemployment insur- 
ance laws to establish a system for withholding Federal 
income tax from unemployment benefits, so that withhold- 
ing can occur at the option of a claimant. 

Colorado and Maryland amended their laws to exclude - 
from coverage services performed by aliens who are admit- 
ted to the United States under a “q’ visa.” 

Alaska, Georgia, New Hampshire, Tennessee, and Vir- 
ginia increased their maximum weekly benefit amount. 

Following is a summary of some significant changes in 
State unemployment insurance laws during 1996. 
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Alabama 


Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federal income tax 
withheld from their unemployment benefits. 


Alaska . 


Financing. An employer’s rate of contribution 
is 80 percent (was 82 percent) of the average 
benefit cost rate, multiplied by the employer’s 
experience factor plus the fund solvency adjust- 
ment. A State Training and Employment Pro- 
gram was created, to last until June 30, 1998. 
The program will finance and award grants to 
employment assistance and training entities that 
will, in turn, use the monies to foster jobs and 
increase training opportunities within the State. 
For the period July 1, 1996, to June 30, 1998, 
employees will pay 0.1 percent of taxable wages 
for an Employment Assistance and Training 
Program. 


Benefits. The maximum weekly benefit amount 
increased from $212 to $248. 


Disqualification. An individual will not be 
considered unavailable for work due to atten- 
dance, of 7 days or less, at the funeral of a fam- 
ily member, as long as suitable work is not 
refused. An individual will not be disqualified 
from receiving extended benefits for attending 
an approved vocational training course. The 
Alaska Department of Labor may absolve an 
individual from repayment of benefit overpay- 
ments if the recovery would violate considera- 
tions of equity and good conscience. The statute 
of limitations for recovery of benefit overpay- 
ments decreased from 6 to 2 years. 


Administration. The period during which an 
individual may appeal a claim determination, 
appeal tribunal decision, or Department of 
Labor decision increased from 15 to 30 days. 
The law was amended to specify that findings of 
fact, judgments, conclusions, or final orders 
made under the Alaska Employment Security 
Act will not be binding in any other venue, and 
may not be used as evidence in any other action 
or proceeding, regardless of whether the prior 
action was between the same parties or involved 
the same facts. Beginning January 1, 1997, indi- 
viduals may elect to have Federal income tax 
withheld from their unemployment benefits. 


Arizona 


Benefits. The Arizona Employment Security 
Act was amended to restrict benefits based on 
wages earned in seasonal employment. 


Disqualification. A schoolbus contractor will 
be denied benefits between academic years or 
terms if the individual performs the services in 
the first year or term and there is reasonable 
assurance that the services will be performed in 
the second year or term. The denial also applies 
to holiday and vacation periods within the year 
or term. 
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Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federal income tax 
withheld from their unemployment benefits. 


California 


Benefits. The retraining benefits program was 
extended from January 1, 1997, to January 1, 
2001. 


Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federal income tax 
withheld from their unemployment benefits. 


Colorado 


Coverage. The law was amended to exclude 
from coverage services performed by aliens 
who are admitted to the United States under a 
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q” visa. 


Financing. An employer’s experience rating 
account will not be charged for benefits when 
the claimant’s base-period wages are less than 
$1,000 (was $500). An employer’s experience 
rating account will not be charged for benefits 
when the claimant would have been otherwise 
eligible for disaster benefits. The provision 
under which reimbursements on combined wage 
claims were noncharged was deleted. 


Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federal income tax 
withheld from their unemployment benefits. 


Connecticut 


Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federal income tax 
withheld from their unemployment benefits. 


Delaware 


Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federal income tax 
withheld from their unemployment benefits. 


Florida 


Coverage. The definition of employment was 
modified to permanently exclude from unem- 
ployment compensation coverage certain serv- 
ices performed by H-2A agricultural workers. 


Financing. Employers of domestics may elect 
to report wages and pay taxes annually. Benefits 
paid to an individual under the Training 
Investment Program will not be charged to the 
experience rating account of an employer. 


Benefits. The wages needed to qualify for ben- 
efits changed from 20 weeks of employment at 
an average of $20 or more to 1-1/2 times high- 
quarter wages and base-period wages of at least 
$3,400, which must be earned in at least two 
quarters of the base period. The weekly benefit 
amount will be computed as 1/26 of high-quar- 
ter wages (was one-half of claimant’s average 
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weekly wage) but not less than $32 or more than 
$250. The duration formula was changed from 
the product of an individual’s weekly benefit 
amount and one-half of the number of weeks in 
the base period in which the individual was paid 
wages to 25 percent of the total wages in the 
base period, not to exceed $6,500. Florida mod- 
ified the law to provide 26 weeks of temporary 
additional benefits to dislocated workers until 
June 30, 1999, under a Training Investment 
Program. 


Disqualification. An employee of a temporary 
help firm will be disqualified for failure to con- 
tact the temporary help firm for reassignment 
upon completion of an assignment, unless the 
employee had not been advised of the obligation 
to do so. 


Administration. The Florida Unemployment 
Compensation Law was amended to specify that 
findings of fact or law, judgments, conclusions, 
or final orders made under the act will not be 
binding in any other venue, and may not be used 
as evidence in any other action or proceeding, 
regardless of whether the prior action was 
between the same parties and involved the same 
facts. Beginning January 1, 1997, individuals 
may elect to have Federal income tax withheld 
from their unemployment benefits. 


Georgia 


Financing. The new-employer contribution 
rate of 2.64 percent of taxable payrolls and the 
employer experience rates, which range from 
0.043 to 5.4 percent, were extended through 
June 30, 2001. 


Benefits. The maximum weekly benefit amount 
increased from $205 to $215. 


Disqualification. An individual who violates 
the employer’s drug-free workplace policy will 
be disqualified from benefits for the duration of 
unemployment or until the individual returns to 
work and earns 10 times his or her weekly ben- 
efit amount and then becomes unemployed 
through no fault of his or her own. 


Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federal income tax 
withheld from their unemployment benefits. 


Hawaii 


Coverage. The law was amended to replace 
the State coverage definition for domestics with 
the Federal definition, which requires a domes- 
tic employer to be covered if he or she paid an 
individual $1,000 or more in cash for services 
during the calendar year. 


Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federal income tax 
withheld from their unemployment benefits. 


Idaho 


Coverage. The Idaho Employment Security 
Law was amended to modify the definition of 
covered employer: a covered employer will be 
defined as any individual who, in any calendar 
quarter, paid for services in covered employ- 
ment wages of $1,500 or more in the calendar 
year or preceding calendar year, or who employ- 
ed one worker in each of 20 weeks. 


Financing. A temporary training tax of 3.0 
percent of the taxable wage rate will be added to 
an employer’s contribution rate (excluding 
deficit employers from rate class six) until 
January 1, 2002. 


Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federal income tax 
withheld from their unemployment benefits. The 
State advisory council for the unemployment 
insurance program was eliminated. The name of 
the department that administers the Idaho 
Employment Security Law was changed from the 
Department of Employment to the Department of 
Labor. 


Illinois 


Financing. The current taxable wage base of 
$9,000, which was to increase to $10,000, was 
extended through calendar year 1997. The tax- 
able wage base will increase to $10,000 for cal- 
endar year 1997 and will revert to $9,000 for 
calendar year 1999 and thereafter. The State 
experience factor may not be adjusted (in- 
creased or decreased) by more than 10 percent 
beginning calendar year 1999.3 For calendar 
years 1996-98 the adjusted State experience 
factor will be 100 percent. 


Benefits. For calendar year 1997 and for 1999 
and the years thereafter, the Statewide average 
weekly wage used to determine benefit levels 
will be the previous calendar year’s Statewide 
average weekly wage plus or minus an amount 
equal to the percentage change in the average 
weekly wage between the 2 immediately pre- 
ceding calendar years, multiplied by the previ- 
ous year’s Statewide average weekly wage. For 
1998 only, the Statewide average weekly wage 
is established at $491. 


Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federal income tax 
withheld from their unemployment benefits. 


Indiana 


Administration. 
dividuals may elect to have Federal income tax 
withheld from their unemployment benefits. 


lowa 


Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federal income tax 
withheld from their unemployment benefits. The 


Beginning January 1, 1997, in-_ 


name of the department that administers the 
unemployment insurance law was changed from 
the Department of Employment Services to the 
Department of Workforce Development. 


Kansas 


Financing. For rate year 1997: (1) negative 
account balance employers will pay contribu- 
tions ranging from 1.1 percent to 6.0 percent of 
taxable wages; (2) negative account balance 
employers will not be assigned a surcharge that 
is based on the size of the employer’s negative 
reserve ratio; and (3) the new-employer contri- 
bution rate will be 1.0 percent if the reserve fund 
ratio in schedule III is more than 2.0 percent. 


Disqualification. If an individual is receiving 
benefits at the time of an award of backpay, the 
employer may withhold from the award an 
amount equal to the benefits paid and remit such 
amount to the department. 


Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federal income tax 
withheld from their unemployment benefits. 


Kentucky 


Financing. Reimbursing employers may not 
be relieved of benefit charges. 


Administration. The name of the State Cabinet 
that oversees the agency which administers the 
unemployment insurance law was changed from 
the Cabinet for Human Resources to the 
Workforce Development Cabinet. The name of 
the agency that administers the unemployment 
insurance law was changed to the Department of 
Employment Services, which will be headed by 
a Commissioner. Beginning January 1, 1997, 
individuals may elect to have Federal income 
tax withheld from their unemployment benefits. 


Maine 


Coverage. The Maine Employment Security 
Law was amended to exclude from coverage 
services performed by direct sellers, if certain 
conditions are met. 


Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federal income tax 
withheld from their unemployment benefits. 


Maryland 


Coverage. The Maryland Unemployment 
Insurance Law was amended to exclude from 
coverage services performed by aliens who are 
admitted to the United States under a “q” visa. 


Financing. The law was amended to provide 
that reimbursing employers be noncharged for 
benefits paid to their continuous part-time 
employees who have become separated from 
their full-time employers. 
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Benefits. When the weekly benefit amount for 
partial unemployment benefits is calculated, 
$70 of an individual’s earnings in other employ- 
ment will be disregarded. 


Disqualification. Individuals who receive 
wages in lieu of notice payments when their jobs 
are abolished will have their unemployment 
benefits reduced by the amount of the payment. 


Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federal income tax 
withheld from their unemployment benefits. 


Massachusetts 


Financing. The Massachusetts Employment 
and Training Law was amended to repeal the 
medical security contribution that was required 
of employers who had six or more employees. 


Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federal and State 
income tax withheld from their unemployment 
benefits. 


Minnesota 


Financing. An employer’s experience rating 
account will not be charged for benefits paid to 
an individual if the employer paid the individual 
$500 or less in the base period. 


Benefits. The temporary shared work program 
established in the Minnesota Employment 
Security Law was made permanent. 


Disqualification. ~The failure to apply for or to 
accept employment will include avoidance of an 
offer of suitable employment. Avoidance will 
include, but is not limited to, a claimant’s 
refusal to respond to or failure to monitor poten- 
tial offers communicated by voice mail, elec- 
tronic messaging, or other technology. 


Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federal income tax 
withheld from their unemployment benefits. 


Mississippi 


Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federal income tax 
withheld from their unemployment benefits. 


Missouri 


Disqualification. An individual will not be 
disqualified for voluntarily leaving a job if he or 
she left unsuitable work within 28 days after 
beginning the work. Missouri permits collection 
of benefit overpayments from State tax refunds 
otherwise due the individual. 


Administration. The period for appealing 
appeals tribunal and State Industrial Com- 
mission decisions was changed from 15 to 30 
days. Beginning January 1, 1997, individuals 
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may elect to have Federal income tax withheld 
from their unemployment benefits. 


Nebraska 


Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federal income tax 
withheld from their unemployment benefits. 


New Hampshire 


Coverage. New enactments exclude from cov- 
erage services performed by an individual as a 
direct seller; by an officer or member of a crew 
of a boat engaged in catching fish or other forms 
of aquatic life; and by a full-time student in the 
employ of an organized camp, if certain condi- 
tions are met. 


Financing. All employers will pay a tempo- 
rary special administrative contribution of 0.1 
percent of taxable wages. The special contribu- 
tion will be repealed on July 1, 2002. 


Benefits. The maximum weekly benefit 
amount increased from $216 to $228 on June 
30, 1996, and will increase to $246, effective 
June 30, 1997. 


Disqualification. The penalty for failure to 
disclose a material fact in order to obtain or 
increase benefits was increased to a Class A 
felony if the benefits received are $1,000 or 
more; to a Class B felony if the amount exceeds 
$500, but is less than $1,000; and to a Class A 
misdemeanor in all other cases. 


Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federal income tax 
withheld from their unemployment benefits. 


New Jersey 


Financing. Between April 1996 and December 
1997, no employee contributions will be deposit- 
ed to the New Jersey unemployment compensa- 
tion fund; instead, each employee will contribute 
to the Health Care Subsidy Fund 0.6 percent of 
wages paid for 1996 and 0.5 percent for 1997. 
Beginning January 1, 1998, each employee will 
contribute 0.40 percent of wages paid to the 
unemployment compensation fund. 


Benefits. An Emergency Unemployment 
Benefits Program was established which will 
pay up to 13 weeks of benefits to an individual 
who has exhausted regular benefits. No emer- 
gency benefits will be paid after December 1, 
1996, except to those individuals who have 
established a claim before that date, in which 
case no emergency benefits will be paid after 
March 1, 1997. A self-employment assistance 
program was established for individuals who 
meet the eligibility requirements to receive, in 
lieu of regular benefits, an allowance that will 
assist them in establishing a business and 
becoming self-employed. 
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New Mexico 


Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federal income tax 
withheld from their unemployment benefits. 


New York 


Coverage. A new enactment excludes from 
coverage services performed by a full-time stu- 
dent in the employ of an organized camp, if cer- 
tain conditions are met. 


North Carolina 


Financing. The new-employer rate decreased 
from 1.8 percent to 1.2 percent. For calendar 
year 1996, the tax rate for positive-balance 
employers was reduced to zero. 


Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federai income tax 
withheld from their unemployment benefits. 


Pennsylvania 


Coverage. The Pennsylvania Unemployment 
Compensation Law was amended to exclude 
from coverage services performed by direct sell- 
ers, if certain conditions are met. 


Disqualification. An incarcerated employee is 
ineligible to collect unemployment compensa- 
tion benefits for any weeks of unemployment 
that occurred during the employee’s incarcera- 
tion. 


Rhode Island 


Coverage. The Rhode Island Employment 
Security Act was amended to exclude from cov- 
erage services performed by a member of an 
Americorp program. 


Financing. Benefits paid to an individual as 
the result of a natural disaster will not be 
charged to the employer’s experience rating 
account, but will be charged to the balancing 
account. 


South Carolina 


Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federal income tax 
withheld from their unemployment benefits. 


South Dakota 


Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federal income tax 
withheld from their unemployment benefits. 


Tennessee 


Financing. The unemployment insurance fund 
level must equal at least $650 million (was $550 
million) for the most favorable employer contri- 
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bution rate schedule to apply, with rates ranging 
from 0.0 percent to 10.0 percent. 


Benefits. On July 1, 1996, the maximum week- 
ly benefit amount was increased from $200 to 
$220; on July 6, 1997, it will increase to $239, 
and on July 5, 1998, to $255. 


Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federal income tax 
withheld from their unemployment benefits. 


Utah 


Financing. An employer’s overall contribu- 
tion rate will be the basic rate multiplied by a 
reserve factor, plus the social contribution rate, 
with the total not to exceed 8.0 percent or fall 
below 1.0 percent for new employers. 


Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federal income tax 
withheld from their unemployment benefits. The 
name of the department that administers the Utah 
Employment Security Act was changed from the 
Department of Employment Security to the 
Department of Workforce Services. The State 
advisory council for the unemployment insurance 
program was replaced with the Employment 
Security Advisory Council. 


Vermont 


Disqualification. The statute of limitations for 
recovery of benefit overpayments increased 
from 3 to 5 years. 


Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federal income tax 
withheld from their unemployment benefits. 


Virginia 


Coverage. The qualification that service by an 
alien in agricultural labor be performed prior to 
January 1, 1995, has been deleted, and all such 
service is excluded employment, regardless of 
when it was performed. 


Benefits. The maximum weekly benefit amount 
increased from $208 to $224. 


Disqualification. In cases of refusal of suitable 
work, the law now disqualifies an individual 
who is rejected for offered employment as a 
direct result of a positive, confirmed drug test 
required as a condition of employment. In 
Virginia, benefit overpayments of $5 or less 
may be suspended from recovery. 


Administration. The period for seeking judicial 
review of an Employment Commission decision 
increased from 10 days after a decision is final to 
30 days after the decision is mailed. Beginning 
January 1, 1997, individuals may elect to have 
Federal income tax withheld from their unem- 
ployment benefits. The Virginia Unemployment 


Compensation Act was amended to specify that 
claim information furnished by the Com- 
missioner for determining claim validity, appeal 
decisions, and additional information will not be 
open to the public or used in any judicial or 
administrative proceeding. 


Washington 


Financing. Beginning January 1, 1997, the Wash- 
ington Employment Security Act gives a new 
employer who acquires an existing employing unit 
the choice of assuming the experience of the prede- 
cessor or the new-employer rate for the industry. 


Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federal income tax 
withheld from their unemployment benefits. 


West Virginia 


Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federal income tax 
withheld from their unemployment benefits. 


Wyoming 


Administration. Beginning January 1, 1997, in- 
dividuals may elect to have Federal income tax 
withheld from their unemployment benefits. The 
Wyoming Employment Security Law was 
amended to eliminate the State and local advi- 
sory councils that assisted the Department of 
Employment with duties regarding unemploy- 
ment and reemployment. oO 


Footnote 


! Alabama, Alaska, Arizona, California, 


Colorado, Connecticut, Delaware, Florida, 


Georgia, Hawaii, Idaho, Illinois, Indiana, Iowa, 
Kansas, Kentucky, Maine, Maryland, Massachu- 
setts, Minnesota, Mississippi, Missouri, Ne- 
braka, New Hampshire, New Mexico, North 
Carolina, South Carolina, South Dakota, 
Tennessee, Utah, Vermont, Virginia, Washington, 
West Virginia, and Wyoming. 


2 A “q” visa is issued for a period not to exceed 
15 months for participation in international cul- 
tural exchange programs approved by the U.S. 
Attorney General. 


3 The State experience factor is a percentage 
derived by dividing benefit outlays and a 
reserve for fund-building by net revenue. The 
factor is adjusted based on the State’s fund bal- 
ance. The employer’s benefit ratio is multiplied 
by the adjusted State experience factor to deter- 
mine the final contribution rate. 


Pass on the good news! 


If you know someone who understands the importance of receiving clear, 
objective information on economics, business trends, and labor-management 
relations, please fill out the form below and send it to Editor-in-Chief, Monthly 
Labor Review, Bureau of Labor Statistics, Washington, DC 20212, or fax it to 
(202) 606-5899, and we’ll send your colleague a sample copy. 
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Organization: 
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Arthur Goldberg: 


proof of the American dream 


Throughout his career as lawyer, 


labor leader, soldier, jurist, and ambassador, 
Goldberg was ever devoted to serving 


the American people and the Nation 


n December 12, 1995, Arthur J. 
O Goldberg, President John F. Kennedy’s 

first Secretary of Labor and principal 
architect of the 1955 AFL-CIO merger, became the 
19th American to be inducted into the U.S. De- 
partment of Labor’s Hall of Fame. Goldberg 
passed away on January 19, 1990, at the age of 
82. He had been born August 8, 1908, into a blue- 
collar neighborhood on the west side of Chi- 
cago—an area described by a distinguished 
Goldberg biographer, David L. Stebenne, profes- 
sor of history at Ohio State University, as “a 
neighborhood, like other urban slums [replete 
with] more than a little social unrest, which found 
expression in radical politics.” As we will see, 
Goldberg’s early experiences in such an environ- 
ment instilled in him a talent for peacemaking 
and a true sympathy for the working man, which 
found expression in a lifetime of public service. 


The early years 


Goldberg’s father, Joseph, was an educated man 
who had been a town clerk in the Ukraine. Seek- 
ing refuge from the anti-Semitic pogroms of his 
homeland, he fled his village, northeast of Kiev, 
and embarked for the New World. He journeyed 
through such then-exotic places as Alaska and 
California, and wound up in Texas in 1890. 
Stebenne tells us that Joseph then demonstrated 
the true pioneer spirit by driving a horse and 
wagon to Chicago. There, he found that the only 
job available him, educated man though he was, 
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was that of a peddler or produce deliverer. Even 
sO, aS soon as he could earn enough money, he 
sent for his wife, Rebecca, and daughter, Mary. 

Arthur was youngest of 11 children who 
would be born to this immigrant family of the 
Chicago ghettoes. He was the only one of the sib- 
lings destined to graduate high school or college. 
Goldberg had a rough trail to follow to reach the 
heights he finally achieved. His father died when 
he was only 8 years old, and he worked in all 
sorts of low-paying jobs while in elementary and 
high school. These included working in a fish 
market, working as a shoe salesman, and also 
being a vendor at Wrigley Field. One of his fa- 
vorite jobs was as a part-time library clerk. In 
1924, he graduated from high school at the age 
of 16, with a distinguished record. 

But school was not the only instructional arena 
for young Goldberg. In his book, Stebenne re- 
minds us that Goldberg loved to reminisce about 
the neighborhood in which he grew up, with its 
frequent strikes by workers, a thriving left-wing 
press, crime, political corruption, and racial and 
ethnic conflicts between the earlier and later im- 
migrant families. In Goldberg, the tensions of the 
ghetto would contribute to the development of a 
man whose watchwords were conciliation, toler- 
ance, and public service. 


College and law school. Encouraged by the 
achievements of such American Jews as Supreme 
Court Justices Louis Brandeis and Benjamin 
Cardozo, the highly motivated Goldberg, early 


in his life, doubtless must have considered a career in law. 
After high school, he embarked on the route to a college edu- 
cation by first securing a scholarship to Crane Junior Col- 
lege. Despite his almost full-time work schedule, in 1926, he 
was able transfer to Northwestern University on a scholar- 
ship, graduating a year later at the age of 19. It seems he felt 
he had no time to lose. 

Goldberg then received a scholarship to Northwestern 
University law school, and was on his way to his chosen ca- 
reer. While in law school, he survived by performing hard 
labor on a part-time basis in the construction industry. A first 
step in his long-time association with unions was taken when 
he joined a construction union. Despite working almost day 
and night, Goldberg graduated from law school in 242 years— 
with honors and as Editor-in-Chief of the Illinois Law Re- 
view. Because he was only 21 years old, he had a problem 
being admitted to the Bar (because of an underage rule), but 
he ultimately found his way around this restriction: he sued 
the Illinois Law Bar Association, arguing his own case, and 
was then admitted to the Bar by court order. 


Early law practice. Goldberg practiced for several years af- 
ter graduation with the conservative Chicago law firm of 
Pritzger & Pritzger, founded by a family of German Jews. 
Because of the nature of the firm, his assignments were 
mostly in the field of legal finance, which failed to excite the 
activist side of his personality. He was good at his work and 
his legal scholarship was so sound that he won several ap- 
peals to the State Supreme Court. However, his growing in- 
terest in small, rather than large, businesses and his mounting 
Opposition to concentrations of economic power in the coun- 
try led him to join the regional Civil Liberties Committee, 
later to become part of the national American Civil Liberties 
Union. Within this group, he made many new friends among 
the leading intellectuals and activists of the day. 

In 1933, recognizing his inherent need to fight for civil 
and political equality for all citizens, and at a time of severe 
economic depression with a “New Deal” in prospect, Goldberg 
resolved to leave his corporation-oriented employer and to 
start his own small law firm. (The little firm would grow, 
both before and after World War II, and its founder would 
eventually become the senior partner of the firm of Goldberg, 
Devoe, Shadur, and Mivka.) Also during this period, his in- 
creasing interest in protecting civil liberties led him to make 
the acquaintance of liberal intellectuals such as economist 
Paul Douglas and philosophy professor T.V. Smith, activists 
who ultimately would be elected to the U.S. Congress. 

Around this time, he became friendly with union leaders 
in the Amalgamated Clothing Workers, a leading CIO union, 
and was invited to become a public director of the Amalgam- 
ated Clothing Workers Bank of Chicago. At the bank meet- 
ing, he met the Clothing Workers president, Sidney Hillman. 


(Hillman and David Dubinsky, president of the International 
Ladies’ Garment Workers Union (ILGWU), later served as 
close advisors to President Franklin Delano Roosevelt 
throughout the Depression and during World War II; both of 
these men preceded Goldberg into the Labor Hall of Fame.) 

In his solo practice, Goldberg at first represented small 
manufacturers, often European refugees who, in their pre-en- 
trepreneurial careers, generally had been blue-collar workers. 
But in his association with Sidney Hillman and the Clothing 
Workers, Goldberg began to notice that labor had a role in a 
process of providing a market system that could be more effi- 
cient and less unstable than that which had formerly character- 
ized the apparel industry. Hillman impressed Goldberg with 
his plans to eliminate anarchy in the clothing industry: he 
wanted small and large manufacturers alike to be profitable. 
His strategy for accomplishing this goal was to standardize 
wage rates and improve working conditions, and, through effi- 
ciency, to increase company profits, improve working condi- 
tions, and boost workers’ take-home pay. (This economic phi- 
losophy would soon find expression and acceptance as part of 
President Roosevelt’s New Deal.) Goldberg liked these con- 
cepts of planning and efficiency and came to view employer- 
union agreements as a kind of “social contract.” 

A worthy student of Rousseau, Hobbes, and Locke, 
Goldberg came to believe that a “social contract” philosophy 
was viable for the new industrial age. (He may also have found 
it a good fit with the cultural heritage he shared with the immi- 
grant Jewish workers who had entered the apparel industry in 
increasing numbers during the pre-New Deal Depression.) A 
“social contract,” in an industrial relations sense, may be 


A valuable resource 


As part of the preparation for this article, the author 
was permitted to read and study an important biogra- 
phy of Justice Goldberg by David L. Stebenne, profes- 
sor of history at Ohio State University. Stebenne spent 
about a decade meticulously researching Goldberg’s 
life and his professional accomplishments. The biogra- 
phy is entitled Arthur J. Goldberg, New Deal Liberal, 


an impressive scholarly work published by Oxford 
University Press in 1996. There are few statements in 
the work that are not supported by specific notes and 
memoranda taken from actual labor conference records 
and a host of other primary research materials. (The 
text itself covers 384 pages, while the notes section 
consists of an additional 139 pages.) The book is an 
outstanding historical work, and this writer is deeply 
grateful to have had access to it as part of the research 
for the present article. 
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viewed as a set of agreements and principles under which em- 
ployers and workers unite for mutual motivation and surrender 
their individual sovereignty—not through force, but by mutual 
consent. 

In the mid-1930s, Goldberg joined the National Lawyers 
Guild (NLG), which had been established by attorneys who 
found the American Bar Association’s continuing and strong 
opposition to the New Deal unacceptable. The NLG, unlike 
the ABA, supported Social Security and the National Labor 
Relations Act, even when the constitutionality of those laws 
came under fire in the Federal courts. However, in the late 
thirties, Goldberg and his fellow New Deal liberals in Chi- 
cago resigned from the Chicago chapter of NLG because of 
their growing concern about and their opposition to the radi- 
calism of the American Communist Party, which continued 
to have considerable influence in the NLG. This marked the 
beginning of Goldberg’s opposition to the influence of Com- 
munism in American unionism, a sentiment that only grew 
stronger throughout his career. 

Goldberg’s association with Hillman, his activities with 
nonradical liberal causes, and his growing skills as a lawyer 
brought him to the attention of the leaders of the Council of 
Industrial Organizations (CIO). In 1938, he was asked to ad- 
vise the American Newspaper Guild on its strike against the 
Hearst Newspapers in Chicago, a work stoppage that would 
last more than a year. The strike resulted in serious financial 
costs to the union in terms of legal fees, court costs, and strike 
benefits. The unionists had defied an injunction against the 
strike that had been granted to the Hearst organization, and 
physical clashes began to take place. Circumstances became 
so bitter that even the local AFL unions were upset by what 
was happening. However, the national AFL leaders were more 
worried about the growing CIO strength in Chicago than about 
losing the fight to the Hearst empire. The rivalry within the 
labor movement between CIO and AFL unions was a charac- 
teristic of the times, and it would not be until 1955, under 
Goldberg’s leadership, that a merger of these powerful coali- 
tions was to take place. 

A powerful local labor leader, Van Bittner, the CIO’s West- 
ern representative, asked Goldberg to defend the Guild pick- 
ets in court. This he did as a public service and as a civil 
libertarian. It was clear not only that he was interested in the 
labor struggle as a lawyer, but also that he would demon- 
strate sympathy and compassion for the workers, as well as 
an evident distaste for violence. 

By 1939, Goldberg had realized that the unions had legal 
justification to fight the Hearst Empire, resulting from the 
passage of the Norris-LaGuardia and Wagner Acts. Hence, 
his strategy was to challenge the Hearst organization’s over- 
whelming power in the workplace, with the assurance that 
the CIO’s courtroom fight could be backed by labor law. 

He won the legal struggle against the Hearst empire by 
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questioning the validity of the laws that the workers were 
accused of breaking, and he forcefully accused the Hearst 
Corp. of having acted illegally itself. Goldberg’s arguments 
resulted in an injunction against the publisher, preventing the 
corporation from employing violence as a weapon against 
the strikers. When Hearst ignored the order, Goldberg brought 
contempt charges against the publisher. 

Goldberg emerged from the Guild controversy with flying 
colors, and was then invited to represent the Steelworkers 
Organizing Committee. At this time, Goldberg was only 32 
years of age, and the assignment’would ultimately give him 
the opportunity to become nationally recognized as a labor 
lawyer and union leader. It placed him in position to become 
involved with two great national CIO leaders, John L. Lewis, 
then CIO president as well as president of the United Mine 
Workers, and Philip Murray, who headed the United Steel- 
workers of America and who also was to become the head of 
the cio. 


Goldberg's concern over Europe. As the Guild Strike came 
to a close, Germany declared war on England and France. 
France was quickly invaded, and within a few weeks the 
French army was defeated. The menace of Hitler became a 
concern for all Americans, but particularly for Jewish Ameri- 
cans. It created in Goldberg a belief that Hitler was a menace 
to humanity. 

Goldberg joined a council of intellectuals who, after ob- 
serving the threatening events in Europe, became extremely 
active on behalf of U.S. intervention in the spreading con- 
flict. That group included Adlai Stevenson, whom Goldberg 
had first met casually in the 1930s. The two men had had 
very little to do with each other until they began to work with 
the so-called “White Committee,” founded by Republican 
progressive William Allen White, who initially had supported 
only a “lend lease” policy for providing military assistance to 
Britain, but who later became an activist for U.S. military 
involvement in the war. 

Goldberg’s friendship with Stevenson blossomed over the 
years. Stevenson was a wealthy aristocrat and the grandson 
of a Democratic Vice President of the same name. By the late 
1930s, Stevenson had become a senior member of an impor- 
tant Chicago law firm. However, despite their disparate back- 
grounds, both Stevenson and Goldberg began to work closely 
together in the face of the danger of Hitler’s domination of 
Europe. This somewhat odd friendship, begun in the early 
1940s, would have important echoes in Goldberg’s later life. 

The alliance of Stevenson and Goldberg became well 
known in Chicago, as they recruited increasing numbers of 
professional persons to take issue with Chicago’s tradition- 
ally isolationist establishment. They were in the forefront of 
opposition to the ideas of Robert R. McCormick, the pub- 
lisher of The Chicago Tribune, who was leading the fight to 


keep America out of the war. In the midst of this turmoil, 
Goldberg was becoming more visible in his own right, in part 
because of his friendship with Stevenson. This probably led 
to an important offer he received in 1940 to represent the 
United Steelworkers of America as the counsel to the Steel- 
workers Organizing Committee, at a time when the union’s 
future was quite uncertain. Upon accepting the offer, he 
worked closely with the union’s general counsel, Lee Press- 
man, in putting pressure on the smaller, less powerful steel 
companies to cooperate with the rising organizing momen- 
tum of the Steelworkers. During this period, Goldberg re- 
mained an independent attorney in the labor movement, gen- 
erally representing as clients both small unions and small 
manufacturers alike. 


War and its aftermath 


Events of December 7, 1941, changed Goldberg’s life. When 
he read about the attack on Pearl Harbor, he decided that he 
had to do something for his country. At this time, President 
Franklin Delano Roosevelt had appointed a prominent New 
York attorney named William Donavan to form the Office of 
Strategic Services (OSS), which would ultimately evolve into 
a military agency with the mission of providing information 
for the armed forces. As such, it would become the first civil- 
ian-run intelligence agency in modern U.S. history, precursor 
to the Central Intelligence Agency. Goldberg had really 
wanted to join the Marines but he was not able to meet the 
physical standards, so he decided to take another route. He 
joined forces with General “Wild Bill” Donovan, first as a 
civilian and then as a commissioned officer, ultimately ob- 
taining the rank of major. He began his tour of duty in New 
York, assisting Donovan and Allen Dulles as they opened up 
an Oss field office. Soon Goldberg was focusing his attention 
on the International Transport Workers Federation, especially 
its merchant seamen members from neutral countries whose 
ships frequented German ports. As a result of his labor con- 
tacts, he was able to provide important secret information on 
what was happening in Europe. 

An important part of Goldberg’s job involved getting sup- 
port from European labor unions. Using London as a head- 
quarters, he was able to procure information on the nature of 
Nazi transport in Sweden. He was also instrumental in ar- 
ranging a strike at a Swedish company that, despite Sweden’s 
neutrality, was secretly making ball bearings for Germany. 

From time to time, Donovan requested that Goldberg go 
overseas on other secret missions of tremendous importance 
to U.S. intelligence. In 1942, he asked the young officer to 
set up sites and develop channels of communication with 
underground labor camps on the continent that kept in touch 
with London-based governments in exile. To assist him in 
this task, Goldberg took along letters of introduction from 


such leaders as Jacob Potofsky of the Amalgamated Clothing 
Workers of America. (He would later admit that, during his 
flight to Europe, he entertained visions of an exciting future 
for himself in international espionage.) Goldberg also carried 
on intelligence work with Spain, a country that was a base for 
information exchanges with the Nazis. As a result of his in- 
telligence gathering, Goldberg wrote a special report to OSS 
headquarters, indicating that Spanish dictator Franco might 
allow the German military to move troops through Spain. This 
report reinforced concerns that the German high command 
might strike British and American forces from the rear after 
they landed in Morocco by moving troops through Spain, with 
the result that Generals Mark Clark and George Patton asked 
the OSS to find out more about Franco’s intentions if possible. 
In response, Goldberg returned to the United States and 
sought out Spanish republican exiles with integrity for un- 
dercover work in Spain. These recruits were instructed to 
reach Spain via Morocco and told to investigate German ac- 
tivities, which they did, providing excellent information un- 
til they were captured. 

After the Spanish venture, Goldberg settled for a while in 
Washington. There he developed an intelligence gathering 
operation, based upon a spy network. Among the challenging 
projects that the OSs asked him to undertake was a secret 
mission to Palestine. While in that region, he met with lead- 
ers of the illegal army of Jewish setters, the Haganah. This 
operation was of particular importance to Goldberg because 
he had, rather late life, become a Zionist. The Haganah 
worked with him and the OSs to mount a joint parachute mis- 
sion into Italy in order to gather critical intelligence informa- 
tion. After the Palestine experience, Goldberg returned to 
London to recruit anti-Nazi Germans, who had been captured 
for use as spies when the allies invaded France. 

Even before D-Day, Goldberg was heavily involved in the 
elaborate U.S. efforts to aid the French Resistance. He was 
designated paymaster for monthly remittances of thousands 
of dollars to the underground French Confederation of Labor. 
These funds helped keep the resistance alive until the end of 
the conflict., 

Throughout the war, Goldberg continued to fly back and 
forth to London on Oss business, but never forgot his con- 
cern over the thousands of Jewish refugees who had some- 
how survived Hitler, but were unable to enter the united 
States. He was disappointed with President Roosevelt’s fail- 
ure to take more overt action with respect to the problems of 
the Nazi persecution of Jews and the plight of the refugees. 
However, he realized that all of Roosevelt’s weakening ener- 
gies had to be conserved to defeat Hitler. 

Goldberg’s wartime experiences provided him with an in- 
ternational education that was to be important in his future 
role in politics and labor relations. Among his new friends he 
numbered leading figures in international trade unions, in- 
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cluding Socialist Party leaders from every nation in western 
and central Europe and Scandinavia. These contacts encour- 
aged his continued belief in the value of a “social contract” 
among employees, unions, and government. 

His experiences also refined his opinions about the value 
of truly democratic societies in raising the level of living in 
their respective homelands. After sharing intelligence efforts 
with famous labor leaders such as Walter Citrine, general sec- 
retary of the British Trade Union Congress (TUC), and Ernest 
Bevin, the Dockers leader, as well as European Socialist lead- 
ers, Goldberg returned home imbued with a hope that U.S. 
labor unionists would continue to work with employers and 
government, as they had demonstrated they could by partici- 
pating in the War Labor Board during World War II. His Oss 
experience encouraged him to pursue such a model, because 
in setting up the organization, he and Donovan had invited 
corporate leaders, labor leaders, and government officals to 
work together in gathering worldwide intelligence to help the 
allies win the war. 


Need for a new “New Deal.” Goldberg returned to Chicago 
in the fall of 1944, expecting to have a difficult time reopening 
his law office. To his welcome surprise, his former union cli- 
ents, the Steelworkers, knew about the outstanding work he 
had performed for the Nation as an OSS officer and the about 
the important relationships he had developed during the war 
with many international labor unions. Indeed, the legal, corpo- 
rate, and labor sectors of the Chicago area were quick to pay 
him the respect he was due asa wartime volunteer. 

Upon his arrival in Chicago, Goldberg immediately be- 
came an active participant in both the National Citizens 
Political Action Committee and the Cio Political Action Com- 
mittee in working toward President Roosevelt’s re-election. 
He then attended the CIO’s national convention in Chicago in 
November 1944 and re-established his links with former la- 
bor clients. Among them was the Steelworkers, which, dur- 
ing Goldberg’s wartime absence, had prospered, growing 
from 460,000 members in 1942 to about 1 million, if one 
counted the prospective military returnees. 

The “Little Steel Formula,” a wartime economic stabiliza- 
tion measure that had been promulgated by Professor George 
W. Taylor, Chairman of the War Labor Board, had recognized 
union maintenance-of-membership and dues withholding 
payments for the industries in which unions had existed prior 
to World War II. In essence, the plan rewarded unions for not 
striking during the war. Organized labor had thus continued 
to enroll millions of new members throughout the conflict, 
and the regularization of dues payments had permitted unions 
such as the Steelworkers to amass powerfully large strike 
funds. 

However, the tripartite nature of the War Labor Board 
(involving business, labor, and the public) meant that the 


60 Monthly Labor Review January 1997 


government had become deeply involved in labor relations 
in a supervisory fashion, and this frustrated union ideas of 
sovereignty. No-strike agreements among unions, manage- 
ment, and government during World War II were generally 
adhered to by the large CIO unions (with the exception of 
John L. Lewis’s United Mine Workers.) Nevertheless, there 
were hundreds of unauthorized “wildcat” strikes during the 
war. 

It was estimated that, in the year 1942-43, there were at 
least 800 such strikes in the-steel industry alone. Wartime 
government supervision had limited the union’s freedom of 
action to such an extent that, by war’s end, the stage was set 
for an unprecedented outbreak of labor strife in the industry. 
While Steelworkers president Philip Murray had remained 
quite loyal to President Roosevelt’s wartime program, he and 
other CIO leaders had become troubled by what they perceived 
to be anti-union animus in the Congress. Another problem 
that had plagued the Steelworkers during Goldberg’s absence 
was the frequent jurisdictional disputes between their organi- 
zation and the United Auto Workers, a union in which Com- 
munists had made substantial inroads. Also contributing to 
postwar labor tensions were the continuing discord and com- 
petition between the CIO and AFL unions. (During the war, 
AFL membership had risen to about 7 million, while the Clo 
camp had grown to 4 million.) 

So, Goldberg had arrived back in Chicago at a time of 
considerable national uncertainty about the future of labor- 
management relations in the United States. This made him 
consider taking an important position with the U.S. Depart- 
ment of Justice, rather than remaining with his small law prac- 
tice. However, Roosevelt’s death deterred him from making 
the move back to Washington. 

Characteristic of the times was the CIO’s social agenda, 
which was in part Keynesian and thus looked to the govern- 
ment for help in achieving Social Security, better housing, 
and health care for American workers. The AFL was some- 
what less enthusiastic about such government intervention in 
the labor-management arena. At the same time, the business 


_ community was itself divided about the roles of government 


and unionism. A few managers, including the liberal-minded 
Henry Kaiser, favored postwar accords of the sort that would 
ultimately be recommended for the steel industry by Goldberg 
and his client, Philip Murray, Steelworkers president. This 
agreement was predicated on the assumption that the 
industry’s unions and employers could be trusted to work to- 
gether for the welfare of the Nation. Chiefs of other large 
corporations, led by U.S. Steel executives, opposed what they 
viewed as further government concessions to labor unions, 
but evidenced no hardened intentions to break unions. A third 
group, which included such companies as Montgomery Ward, 
Republic Steel, and the southern textile manufacturers, gen- 
erally represented smaller firms who feared union recogni- 


tion. They did not want to bargain with unions and, in the 
main, appeared to ignore the “Little Steel” formula. 


Postwar troubles. It is probably not surprising, then, that 
there was an outbreak of strikes in January and February of 
1946. These exceeded in number all of the strike activity that 
had taken place during the war years. “Strike fever” spread 
rapidly through the steel, oil, auto, glass, trucking, rail, tex- 
tile, coal mining, electrical, and meat packing industries, and 
on to others as well. Contributing to the vehemence of the 
outburst was the fact that governmental wage and price con- 
trols had resulted in a decline in workers’ real income, and 
union members were growing impatient for the government 
to authorize further wage adjustments. It must be said, how- 
ever, that most of the strikes that took place at this time were 
not authorized by union leaders. 

In January 1946, the Steelworkers engaged in a 4-week 
walkout. There was an early settlement, however, when an 
18.5-cents-per-hour wage increase was granted, and the par- 
ties agreed to a continuation of the maintenance-of-member- 
ship and check off processes that Philip Murray had deemed 
a crucial item in the dispute. 


Believer in arbitration. Goldberg and Murray’s 1946 steel 
contract tended to define the future roles of government 
economists who had guided the economy through the turbu- 
lent war years: they were to become the mediators and arbi- 
trators of the new generation. Among them were such emi- 
nent economists and lawyers as David Cole, Archibald Cox, 
John T. Dunlop, Nathan Feinsinger, Clark Kerr, Wayne Morse 
(later a U.S. Senator), Sumner Slichter, George W. Taylor, 
and Willard Wirtz. By the end of the war, these “neutrals” 
had acquired great negotiating skills, and most believed that 
labor peace was best attained by government leadership and 
sponsorship of mediation. 

Goldberg had always been impressed with the importance 
and the role of arbitration over other forms of alternative reso- 
lution. He noted its great history in formalizing grievance 
procedures in the apparel industry, and hoped that it would 
travel well from a wartime setting, with its compulsory con- 
trols, to peacetime. The war was over, he felt—controls must 
be lifted and an effective private-sector approach to dispute 
resolution must be established. To this end, he developed and 
maintained strong friendships with the academic experts who 
had proved their mettle during the wartime wage control 
period. 


The Taft-Hartley Act. Goldberg’s legal maneuvering and his 
activities in the Midwest were important in the resolution of 
the 1946 steel strike. Also part of his task was to help over- 
come the power of the radicals and the Communists in the 
_ union, who remained opposed to a realistic settlement. 


Goldberg was always the moderate. According to associates, 
he believed that the 1946 strikes in steel, autos, and other 
industries, combined with a widespread perception that 
unions were radical and “left wing,” had led American voters 
to support anti-labor candidates in the congressional elections 
held that year. The result was the so called “do-nothing 80th 
Congress,” which would pass the Taft-Hartley Act in 1947. 

The Steelworkers leadership was quite disturbed by the 
new Act, which they saw as whittling away the right to orga- 
nize, reviving—to a small extent—the use of the labor in- 
junction, outlawing secondary boycotts, and giving the States 
legislative permission to pass “right to work laws.” Although 
the Taft-Hartley Act was vetoed by President Harry Truman, 
it was repassed over his veto. 

At the time, the left wing of the CIO was led by Lee Press- 
man, a brilliant lawyer who served as general counsel for both 
the Steelworkers and the Cio. It began to appear that the Press- 
man faction would support Henry Wallace, rather than Harry 
Truman, for President in the 1948 elections. After a majority of 
the CIO Executive Board had indicated that it favored re-elect- 
ing President Truman, ClO president Philip Murray made it very 
clear to Pressman that he must either support Truman or resign 
as general counsel of the Cio and the Steelworkers. Pressman 
resigned and Murray, impressed with Goldberg’s talents, rec- 
ommended his appointment as general counsel to both the CIO 
and the Steelworkers. The Goldberg appointment was strongly 
supported by the presidents of two strong CIO unions—Jacob 
Potofsky of the Amalgamated Clothing Workers of America, 
and David McDonald of the Steelworkers. 

Murray’s nomination of Goldberg was a popular choice 
within the ClO. His victories on behalf of the Guild, the sound 
legal work had he produced for the Steelworkers Organizing 
Committee, his OSS service, his knowledge of international 
labor unions, and his stated hostility toward the Communist 
Party all were viewed as pluses. Moreover, the unions felt 
that they needed his legal knowledge to cope with the pas- 
sage of the Taft-Hartley Act. On March 5, 1948, he won final 
approval as general counsel to both the CIO and the Steel- 
workers. This national recognition was the first foundation 
of a bridge he was slowly building to bring about a merger of 
the AFL and Cio. 

One of Goldberg’s great accomplishments during his 
early service as Steelworkers general counsel was to get the 
steel industry to bargain over pensions. Murray had insisted 
that Goldberg explore ways to make a breakthrough on this 
most important fringe benefit. Goldberg concluded that 
striking over fringes would be illegal despite the master 
contract’s reopening clause, but that appealing to the Na- 
tional Labor Relations Board (NLRB) on “duty to bargain” 
might be the way to go. The NLRB recognized and approved 
of Goldberg’s legal approach. The steel industry then ap- 
pealed to the courts to overturn the NLRB ruling, but the U.S. 
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Court of Appeals for the Seventh Circuit ultimately upheld 
the Board’s decision. 

In April 1949, Goldberg’s victory in the Seventh Circuit 
U.S. Court of Appeals became final when the U.S. Supreme 
Court denied the steel industry its request of review. Hence, 
the NLRB ruling that management had a “duty to bargain” 
over pension demands, and that a union had a legal right to 
strike over a refusal to bargain, became clear. The payment of 
fringe benefits, which had been permitted by the Latimer 
Commission in the face of wage freezes during World War II, 
thus became a permanent and important part of the U.S. labor 
scene by virtue of Goldberg’s victory. r 

President Truman’s surprise victory in the presidential 
election of 1948 appeared to justify the support given him by 
Goldberg and Murray and by other moderates in the Cio. In 
his executive capacity, Truman in a sense nullified the new 
power of injunction over national strikes granted by Taft- 
Hartley, and instead substituted fact-finding boards, which 
Goldberg found acceptable. In fact, Goldberg believed that 
labor could live with the Taft-Hartley Act. He was a sensible 
conciliator and saw Taft-Hartley as providing a balance be- 
tween the rights of labor and management that had not ex- 
isted under the Wagner Act. 

Goldberg’s role as general counsel for the CIO became even 
more important in the post-Taft-Hartley period when Murray 
became seriously ill soon after the Truman victory. His ill- 


ness left a vacancy that Goldberg had to fill. The presence of. 
Goldberg as leader in contract negotiations led ultimately to. 


patterns of industry-wide bargaining in steel and in the other 
major industries in which the CIO was dominant. While the 
Taft-Hartley era was not a comfortable time to be a trade 
unionist, that fact never deterred Goldberg from fighting for 
those interpretations of the Act that would be most favorable 
to his chosen constituency. 

According to Marvin Miller, a Goldberg associate who 
would later serve as chief economist for the Steelworkers dur- 
ing the difficult steel negotiations of the 1960’s, Goldberg’s 
role in the postwar negotiations was vital: 


Few people realize the important role that Arthur played in 
the labor movement. It would be difficult indeed to find a 
record of a general counsel who was not only a great legal 
mind, but who served as the leader of a negotiating cadre, 
which he assembled and led in contract negotiations in basic 
steel, aluminum, metal fabrication, can manufacturing, and 
nonferrous metal industries. He was more than a general 
counsel—he was the supreme activist. 


The turbulent ‘fifties 


Shortly after the election of Dwight D. Eisenhower as Presi- 
dent in 1952, both William Green, president of the AFL, and 
Philip Murray, president of the CIO, passed away within weeks 
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of each other. AFL secretary-treasurer George Meany, who 
had been a member of the War Labor Board in World War II, 
was elected president of the AFL. Meany’s ideals were not 
very different from Arthur Goldberg’s. Both men were anti- 
Communist in their politics, and both favored a kind of “so- 
cial contract” between workers and employers. 

When Philip Murray died, the Cio lost a “New Deal” lib- 
eral. Goldberg found himself in the middle of a struggle for 
CIO leadership between David McDonald, president of the 
Steelworkers, and Walter Reuther, president of the United 
Auto Workers. Reuther was ultimately elected president of 
the Clo. He was a labor intellectual who did not get along 
well with McDonald, who had succeeded Murray as the Steel- 
workers president, and who had begun to depend more and 
more on Goldberg to manage the Steelworkers. However, 
despite the continuing rift between McDonald and Reuther, 
Goldberg managed to work very well with the new Clo presi- 
dent without losing his clout with the Steelworkers. 

About this time, Senator Joseph McCarthy of Wiscon- 
sin began his congressional investigations of the role of 
Communists in the Nation’s life and institutions. Goldberg 
initially supported these investigations, but soon changed 
his mind when it became apparent that McCarthy’s ex- 
cesses could destroy the labor movement. In 1954, the CIO 
leadership threw its support behind the investigation of 
McCarthy by his Senate colleagues, and the worst of the 
hysteria was over by the time Goldberg got the CIO execu- 
tive board to vote a close majority in opposing any wire- 
tap law that might proposed in Congress. The CIO strongly 
supported the Senate’s decision to censure McCarthy in 
December 1954. 

Closer to home, Goldberg cooperated with Murray and 
Reuther to secure the support of both of their unions for a “no 
raiding” agreement. He favored arbitration for the settlement 
of jurisdictional disputes, and was instrumental in selecting 
George W. Taylor, another Labor Hall of Fame inductee, as 
the first arbitrator of such disputes among member unions of 
the CIO. The resulting “no raiding” agreement would ulti- 
mately lead to the 1955 AFL-CIO merger, which was what 
Goldberg had in mind all the time. While the “no raiding” 
pact was soon approved by both union conventions, it took 
several years for the member unions in both the Clio and the 
AFL to ratify the pact. By June 1954, all ratifications were 
complete—another triumph for Arthur Goldberg. 


Merger of AFLand cio. December 1955 marked the culmi- 
nation of enormous negotiating efforts mounted by Goldberg 
since the end of his military service in 1944. The event was 
the official merger of the AFL and the CIO, for which he de- 
serves most of the credit. His one-to-one relationships over 
the years with such important players as David Dubinsky, 
Philip Murray, George Meany, Walter Reuther, John L. Lewis, 


and David McDonald, as well as his personal leadership and 
legal expertise, were instrumental in effecting the merger. 
There is little doubt today that Goldberg unified the Nation’s 
trade union movement. When asked to name the new organi- 
zation, Goldberg was quick to see the importance of parity. 
His speedy recommendation was “ AFL-CIO,” of course. 

Goldberg was concerned that jurisdictional disputes and 
raiding by various unions would destroy the fledgling AFL- 
clo. Consequently, he supported the selection of Professor 
George W. Taylor and Professor Nathan Feinsinger, Taylor’s 
successor as CIO arbitrator, for key roles as arbitrators in the 
“no raiding” procedures he was able to draft between the AFL 
and Cio. In so doing, he showed his preference for the use of 
alternative dispute resolution, rather than the judicial process 
or NLRB decisions, in settling the internal squabbles that were 
certain to arise within the new organization. 


Arbitration advanced in “Lincoln Mills.” In September 
1957, a labor problem arose at a small, unionized steel com- 
pany, Lone Star Steel. The company had an angry relation- 
ship with its unions, and had rejected a labor arbitrator’s rul- 
ing in a dispute related to filling temporary vacancies with 
union members according to seniority rule. All of the Nation’s 
major steel companies supported Lone Star management on 
the issue. 

Goldberg decided to submit the entire dispute to arbitration 
on a system-wide basis, rather seeking rulings from hundreds 
of individual arbitrators. When the case finally went to arbitra- 
tion, Goldberg argued the union position, which prevailed with 
the arbitrator. The victory in the Lone Star case reassured 
Goldberg that his support for arbitration was a winner. 

This victory came on top of the U.S. Supreme Court deci- 
sion on June 3, 1957, that Federal courts had the power to 
enforce arbitration clauses in labor-management contracts, 
thus reversing a lower court decision. The case of Textile 
Workers Union y. Lincoln Mills of Alabama, in which 
Goldberg had represented the union before the Court, and 
two companion cases were decided on the same day. Goldberg 
won the case with his argument that, because workers im- 
plicitly surrendered their right to strike over arbitration is- 
sues, arbitration clauses should, as a matter of Federal policy, 
be legally enforceable to promote industrial peace. 


Landrum-Griffin. %n 1959, Goldberg continued to resist fur- 
ther anti-union efforts on the part of Congress. While troubles 
in the steel industry were to take much of Goldberg’s time, he 
also devoted massive efforts toward modifying the most anti- 
union provisions of the Landrum-Griffin Bill of 1959, as it 
further amended the Taft-Hartley Act. Goldberg felt that 
Landrum-Griffin had been passed because of the only super- 
ficial interest in the union’s position evidenced by then-Sena- 
tor Lyndon Johnson. (Goldberg’s criticism of Johnson on this 


point may have been the cause of subsequent hard feelings 
between Goldberg and President Johnson.) 

At the time, Goldberg saw the passage of the Landrum- 
Griffin Bill—heralded as a union “Bill of Rights” against 
“corrupt union leadership”—as a forerunner of Big Steel’s 
efforts to win a major victory over the Steelworkers in its 
negotiations for a new contract. During the Senate prepara- 
tions for the passage of Landrum-Griffin, he met on many 
occasions with Senator John Kennedy to preparing an alter- 
native anti-corruption bill. Their friendship would date from 
this period. 


The steel strike. In 1959, the steel industry undertook a se- 
ries of confrontational clashes with its workers. In particular, 
industry management began challenging the control of “rank 
and file” over local working conditions. The onset of a de- 
pression in the U.S. steel business earlier in the decade had 
only made matters worse. But as the economic picture began 
to improve, Big Steel recalled fewer workers than had been 
laid off. This resulted in a unilateral reduction in the size of 
work crews, which was forbidden by Section 2B of the 
industry’s master contract. Goldberg would play a key role in 
subsequent developments. 

During the 1950s, the Nation’s steel industry lagged be- 
hind European manufacturers in automation, and it had higher 
unit costs than overseas competitors. Goldberg blamed this 
sorry state on managers who would not implement new tech- 
nology. Roger Blough, chairman of the board at U.S. Steel, 
blamed the union for obstructing technology change and for 
otherwise contributing to rising prices and inflation. 

By 1959, however, Big Steel was reporting reported big 
profits, causing Goldberg to demand wage increases in ac- 
cordance with the productivity formula specified in the exist- 
ing contract. R. Conrad Cooper, the chief industry negotiator, 
stated that Section 2B of the contract was harming the steel 
companies’ competitive position worldwide, and that man- 
agement would not provide increases in wages or benefits 
until the section was eliminated from the contract. Along with 
the emergence of the Section 2B issue came a series of se- 
lected management demands for greater freedom in arrang- 
ing for work schedules. McDonald labeled the steel manage- 
ment strategy as one designed to end unionism in the indus- 
try. After this exchange of statements by the industry and 
union leaders, negotiations came to a halt, and the 3-year 
master agreement in the industry expired on July 1. 

President Eisenhower asked both sides to extend the cur- 
rent agreement and continue bargaining. The union then 
offered a 1-year extension and proposed creating a joint com- 
mittee to study possible changes in work rules and benefits. 
Cooper turned the proposal down. On July 15, 1959, more than 
500,000 steelworkers stopped working and one of the Nation’s 
single largest strikes began, making labor history. The strike, 
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which was to last 116 days, closed down practically all of the 
country’s steel capacity, and the U.S. Department of Defense 
began to voice its concern that a lack of steel would threaten 
America’s military preparedness, particularly in light of the 
tensions in Berlin and elsewhere in the world. 

The main issue in the 1959 steel strike continued to be 
Section 2B of the expired agreement. Neither side was will- 
ing to budge. There was little AFL-CIO union support for the 
strike. In particular, the Auto Workers were adversely affected 
as steel became scarce for auto manufacturers, and shortages 
affected other industries as well. President Eisenhower be- 
came quite concerned over the dwindling supply of steel and 
on September 28, 1959, he called Goldberg and McDonald 
in for a meeting. The President threatened to use the injunc- 
tion-emergency dispute provisions of Taft-Hartley in the 
event there was no bargaining progress. Despite further meet- 
ings of the parties with U.S. Steel, Republic Steel, Bethlehem 
Steel, Jones and Laughlin Steel, and Inland Steel, the im- 
passe continued. 

Frustrated at last, President Eisenhower appointed a Board 
of Inquiry, as authorized by the Taft-Hartley Act. The Board 
was to be chaired by Wharton’s Professor George W. Taylor. 
The President limited the new Board’s powers to mediating 
and clarifying issues, rather than recommending or negotiat- 
ing a settlement. The legal establishment of a Board of In- 
quiry finally forced management to make a perhaps more re- 
alistic offer, which consisted of a 3-year contract providing 
minimal improvements in pay and fringes and a proposal for 
binding arbitration on unsettled work-rule issues. 

Goldberg turned down the industry’s proposal and instead 
offered a 2-year contract, with somewhat greater pay and 
fringe benefit increases. He also proposed forming a com- 
mittee to review the work-rule issues. His committee 
proposal was unique and furnished the outline for the estab- 
lishment of the Kaiser Steel Plan, an idea that Goldberg con- 
ceived jointly with Marvin Miller, David McDonald’s chief 
economist and future founder of the Major League Baseball 
Players Association Union. Goldberg’s proposal was for a 
nine-member tripartite committee, to consist of three mem- 
bers each from labor, management, and the public. The 
committee’s mandate would be to study and resolve work- 
rule issues, as well as the long-term problems confronting 
the steel industry. Shortly after the proposal was offered, it 
was rejected by R. Conrad Cooper. 

An interesting development during the strike was the bud- 
ding friendship of Goldberg and Edgar Kaiser, son of Henry 
Kaiser of Kaiser Steel. The two met frequently. The Board of 
Inquiry, under the chairmanship of Taylor, reviewed Goldberg’s 
proposal plus additional suggestions from Edgar Kaiser, but in 
its final report, issued on October 19, 1959, said that it found 
no sign of a possible agreement between the steel industry and 
the union. Big Steel also remained indifferent to the solutions 
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proposed jointly by Goldberg and Kaiser, and the possibility of 
a Taft-Hartley injunction loomed. : 

On October 20th, the Government petitioned for an in- 
junction, creating a major rupture in the Administration’s lib- 
eral attitude toward unions in the postwar New Deal. 
Goldberg began legal maneuvers to stop the injunction, claim- 
ing that it was unconstitutional. When the Federal District 
Court for western Pennsylvania rejected his appeal, he ap- 
pealed to the 3rd Circuit in Philadelphia, and lost by a margin 
of 2 to 1. He then filed a petition for certiorari to the U.S. 
Supreme Court, which was accepted, and hearings were 
scheduled for November 1959. The injunction was tempo- 
rarily stayed as a result of each appeal. 

Meanwhile, the Steelworkers and Kaiser Steel bargained 
independently and reached a settlement not binding on the 
rest of the industry. As part of the settlement, a Kaiser Steel 
Plan was established along the lines of the committee plan 
proposed earlier by Goldberg and Miller, to be administered 
by a tripartite board. The three seats on the board designated 
for the public were given to George W. Taylor, as chairman, 
John Dunlop, professor of industrial relations at Harvard 
University, and David Cole, former head of the U.S. Federal 
Mediation and Conciliation Service, all proven mediators. 
This plan was to serve as a model for subsequent national 
industry negotiations. 

On November 7, 1959, the U.S. Supreme Court upheld 
the 3rd Circuit’s findings and the constitutionality of the in- 
junction, and negotiations resumed. With the injunction in 
place, the bargaining was somewhat fruitless. (However, 
Goldberg’s 3 weeks of presentation before the Supreme Court 
had attracted favorable public attention.) Union members re- 
turned to work, but there was great hostility between workers 
and management. The Taft-Hartley Act required the union 
members to vote on a “last offer” by management. Steel man- 
agement offered a modest improvement in wages and ben- 
efits, but still resisted retaining Section 2B. As the bargaining 
and legal work grew, David McDonald gradually turned over 
most of the management of the Steelworkers union to 
Goldberg. Goldberg and other Steelworkers leaders influ- 
enced the membership to turn down the Taft-Hartley “last 
offer.” 

Finally, aid came from an unexpected source: Vice Presi- 
dent Richard Nixon, who planned to run for President in 1960. 
Nixon met privately with the leaders of the principal steel 
companies and forcefully explained the Administration’s im- 
patience with the strike. He urged Big Steel to accept a ver- 
sion of the Kaiser settlement because he believed the 
economy was beginning to suffer. During the last week of 
December 1960, the industry finally acceded to Nixon’s de- 
mands for a settlement, in part because management believed 
that subsequent congressional intervention might damage 
management’s prerogatives permanently. The union member- 


ship and Steelworkers president McDonald viewed the settle- 
ment as a union victory, and Goldberg received both union 
and public commendation for his arduous efforts during the 
strike. 


The 1960 Presidential election. When, in 1959, it appeared 
to Goldberg that the Republicans would nominate Nixon for 
the Presidency, he began to take an active interest in backing 
a Democratic candidate. First, he offered political support to 
his old Chicago friend, Adlai Stevenson. However, Stevenson 
wanted him to back Senator Hubert Humphrey. Goldberg 
decided that if Stevenson would not run, he would support 
Senator John Kennedy, with whom he had worked on union 
anti-corruption legislation earlier in the decade. 

Goldberg finally won reluctant support for Kennedy from 
his labor allies, who also were influenced by Kennedy’s early 
primary victories in Wisconsin and West Virginia. In fact, he 
became Kennedy’s principal labor advisor. However, he was 
unhappy with Kennedy’s choice of Lyndon Johnson as his 
running mate, favoring Humphrey for the post. This may also 
have contributed to the future unhappy relationship between 
Goldberg and Johnson. 


On the go in the ‘sixties 


The labor trilogy. Goldberg appeared to be backing win- 
ners of all sorts during 1960, particularly when the Supreme 
Court that year handed down decisions in three cases brought 
by the Steelworkers. All of these cases, collectively known 
as the “Steelworkers Trilogy,” affirmed the importance of ar- 
bitration in union contracts, in essence reinforcing the results 
of the 1957 Lincoln Mills decision. The three cases were USA 
v. American Manufacturing Co, Warren and Gulf Navigation 
Co., and Enterprise Wheel and Car Co. 

Goldberg’s associate,.David Feller, argued the cases 
successfully before the high court. However, each of the de- 
cisions was evidence of Goldberg’s great and continued in- 
fluence in the cause of arbitration and alternative dispute reso- 
lution. Goldberg believed that the courts generally would be 
much more supportive of management than of unions and 
workers, and that arbitration was thus more certain to pro- 
vide industrial “due process” than was litigation. By the time 
the Supreme Court ruled on the Trilogy, arbitration clauses 
were integral parts of more than 90 percent of all union con- 
tracts. Had employers won the Trilogy cases, it would have 
been difficult indeed to maintain grievance procedures re- 
quiring arbitration as the first step in a dispute. The Trilogy 
decisions were generally conceded to be a victory for the U.S. 
labor movement. 


The 1961 steel negotiations—Round I. On January 13, 
1961, after Goldberg had become President Kennedy’s Sec- 


retary of Labor, his influence on the Kaiser Committee began 
to be felt in the preparation for negotiations for a new steel 
contract. On that date, the Steelworkers and Kaiser Steel an- 
nounced the signing of a supplemental agreement giving the 
Kaiser tripartite committee the right to engage in collective 
bargaining. The “public” members would act as mediators 
and factfinders, and could make recommendations publicly, 
if an impasse were to develop. The union, of course, opposed 
any process of compulsory arbitration. 

Marvin Miller, who had formerly worked closely with 
Goldberg in the Steelworkers union, kept in close communi- 
cation with the members of the Kaiser Committee through- 
out the negotiation progress. Miller explained to them what 
the union leaders saw as a basis for a settlement package: the 
union would tacitly agree to automation in return for the re- 
training and re-employment of displaced workers, who would 
receive financial support in the interim. He also proposed a 
cost-of-living additive clause, and the diversion to the union 
of a share of the profits stemming from automation. Finally, 
he made it clear that the union would never countenance re- 
duced earnings. Management, however, continued to insist 
on amending the Section 2B clause to make it easier to intro- 
duce new technology. 

Meetings with U.S. Steel offered little grounds for opti- 
mism in using the Kaiser Committee approach. The several 
tripartite committees continued their activities, but Roger 
Blough refused to use public members when the committee 
was assigned the task of studying the larger problems facing 
Big Steel. Although David McDonald and R. Conrad Cooper 
chaired the committees, the actual day-to-day supervisory role 
was assigned to Marvin Miller and to Heath Larry, who rep- 
resented Cooper. 

From his vantage point as Secretary of Labor, Goldberg 
saw that the steel negotiations seemed to be going no better 
than they had 3 years earlier, when events had led to the 1959 
strike. Marvin Miller reported to him that management’s atti- 
tude was just as rigid as it had been in 1959, regardless of the 
enactment of the Kaiser Plan and its establishment of Human 
Relations Research Committees. The lack of progress in the 
Kaiser and U.S. Steel Committees during their first year of 
operations suggested that the steel industry might never re- 
cover from the discord occasioned by the 1959 strike. The 
discouragement occasioned by the turmoil soon led Miller to 
accept the position of first executive director of the new Ma- 
jor League Baseball Players Association. It would be up to 
Goldberg to cut the Gordian knot of troubled labor relations 
in the steel industry. 


The new Secretary of Labor. Goldberg’s support of 
Kennedy’s campaign and his prior relationship with Kennedy 
in the Senate had established a solid enough relationship with 
the new President that Goldberg was chosen to become Sec- 
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retary of Labor in the new Cabinet and to be a key Presiden- 
tial advisor. Goldberg had actually wanted to be Attorney 
General, rather than Secretary of Labor, perhaps because he 
wanted to get on the road to becoming a Supreme Court Jus- 
tice. However, Robert Kennedy stood in his way. John 
Kennedy made it clear he favored his brother for the position 
of Attorney General. 

Goldberg received a promise from the new President that 
he would not interfere with his new Secretary’s own appoint- 
ments for the top jobs in the Labor Department. For the sec- 
ond spot in the Department, Goldberg chose a friend of Adlai 
Stevenson’s, Willard Wirtz, a Northwestern University law 
professor who had served on the Wage Stabilization Board 
and who later had been recognized as a leading arbitrator. 
For the post of Under-Secretary for Labor-Management Re- 
lations, he chose James J. Reynolds, an industrialist who had 


been a member of the NLRB under President Truman. Other - 


key appointments favored minorities and women; appoint- 
ments of industrialists were balanced by those of key union 
officials, which had been distributed equally between the 
former AFL and CIO. 

The years 1960-61 included an economic downturn, and 
Goldberg took on the major assignment of fighting the reces- 
sion on behalf of President Kennedy. His proposed weapons 
included increasing the minimum wage, extending unemploy- 
ment benefits, creating opportunities for youth employment, 
and establishing a distressed area program. On Goldberg’s 
advice, President Kennedy appointed a Presidential Commit- 
tee on Equal Employment Opportunity, which was destined 
to become stronger and more meaningful over the years. 
Lyndon Johnson, the new Vice President, was the chair, but 
the committee was energized by Goldberg as vice chair. The 
new Presidential Committee and the major unions, coming 
together with Goldberg, began to attack racial discrimination 
among employers. Goldberg also chose to move vigorously 
against employment discrimination in the Federal Govern- 
ment as well. 

The work of the Presidential Committee ultimately led to 
the passage of a bill sponsored by Congressman James 
Roosevelt to create a statutory commission with subpoena 
and investigative powers. The legislation was to be known as 
the Equal Employment Opportunities Act. Goldberg’s efforts 
also resulted in the establishment of the President’s Commit- 
tee on the Status of Women in the spring of 1962. 

A major accomplishment for Goldberg was selling 
Kennedy on the idea of establishing a President’s Advisory 
Committee on Labor-Management Policy, in which corpo- 
rate leaders, labor leaders, and public members (academicians 
and lawyers) would try to determine the best ways to im- 
prove both labor-management amity and productivity. Both 
Truman and Eisenhower had planned to create such a com- 
mittee, but had not done so. Goldberg intended for the new 
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board to “advise” and “recommend,” but not to become a 
third legislative body like the Economic and Social Council 
of France. From business, Goldberg selected and recom- 
mended the following persons for his new Committee: Elliott 
Bell, editor and publisher of Business Week; Joseph Block, 
chief executive officer of Inland Steel; Henry Ford I; John 
Franklin of U.S. Lines; Spencer Love of Burlington Indus- 
tries; Richard Reynolds of Reynolds Metals; and Thomas J. 
Watson, Jr., chief executive officer of IBM. Representing la- 
bor were: George Meany, former AFL president; Walter 
Reuther, former president of both the Clo and the Steelwork- 
ers; David McDonald, Steelworkers president; David 
Dubinsky, Garment Workers president; George Harrison of 
the Railway Clerks Union; Joseph Keenan from the Building 
Trades Department of the AFL-CIO; and Thomas Kennedy, 
president of the United Mine Workers. The public members 
included the Secretary of Labor and the Secretary of Com- 
merce, on a rotational basis; Arthur Burns, chairman of the 
Council of Economic Advisors; David Cole, a leading arbi- 
trator; Ralph McGill, publisher of the Atlanta Chronicle; 
Clark Kerr, president of the University of California; and 
George W. Taylor of the Wharton School, former chairman 
of the National War Labor Board and the U.S. Wage Stabili- 
zation Board, and one of the most distinguished academi- 
cians in the field of industrial relations. 

The new group met for the first time in the Cabinet Room 
of the White House on March 21, 1961. That they met at all 
was, in a sense, a tribute to Goldberg, who had played a 
leading role in setting the agenda. Goldberg’s early projects 
for the Committee included a study of the likely impact of 
automation on employment, and another on the potential 
benefits of government-stimulated retraining programs for 
workers. 


The 1961 steel negotiations—Round II. Secretary Goldberg 
had monitored the steel talks from a distance during the first 
year of his term as Secretary of Labor. However, when he 
heard of impending price increases for steel, he pressed Presi- 
dent Kennedy to write to the head of each major steel corpo- 
ration, requesting that his company refrain from price hikes. 
Goldberg arranged for a meeting between the President and 
steel industry leaders, during which Kennedy was to suggest 
that the industry agree to hold price increases to between 1.5 
and 3 percent per year. However, Kennedy failed to secure 
the cooperation of the steel industry leadership—and 
Goldberg and the Federal Government began a series of co- 
ercive tactics to bring about a settlement of the industry’s 
problems. President Kennedy was terribly angry about what 
he believed were broken commitments by the industry to hold 
the line on prices. 

Goldberg achieved the middle-of-the-road solution that he 
and President Kennedy desired when a master steel contract 


was signed on March 31, 1962. It appeared at first to be a real 
vindication of the Kennedy-Goldberg policy of restraint—at 
least with respect to gains made by labor. In the first year of 
the new contract, workers would receive only a 2.2-percent 
pay increase. However, the joy in the Administration was 
quashed when Roger Blough of U.S. Steel Corp. announced 
that he was raising prices $6 per ton—a 3.5-percent rise. 
Goldberg confronted Blough angrily because he felt that he 
had been led, in earlier meetings, to understand that U.S. Steel 
would live up to President Kennedy’s request for pricing mod- 
eration. Although the Government could not legally enforce 
the guidelines it wanted, an irate Kennedy asked Senator 
Estes Kefauver to convene his antitrust subcommittee to in- 
vestigate probable price collusion in the steel industry. As an 
indication of his frustration and chagrin about the way things 
were going, Goldberg offered to resign as Secretary of Labor 
if the steel companies raised prices—but Kennedy refused to 
accept his resignation. 

Goldberg’s offer to step down was, in a sense, a strategy 
that worked. The steel industry feared repercussions in Con- 
gress if Goldberg were to resign, and retreated from their 
pricing decision. The Administration’s victory was a fleet- 
ing one, however: it caused industry to fear wage and price 
guidelines, and industry executives to harden their attitudes 
towards the Federal Government, and thus ultimately weak- 
ened President Kennedy’s Advisory Committee on Labor- 
Management Policy. The increasing fear of government in- 
trusion affected the viewpoints of union leaders, as well. 
Both sides wanted to steer clear of the types of labor market 
controls that had been imposed during World War II and the 
Korean conflict. 


Goldberg on the Supreme Court. In the last week of August 
1962, Justice Felix Frankfurter, the only Jewish Justice on 
the Supreme Court, decided that he wanted to retire, and he 
communicated his wish to Chief Justice Earl Warren. Presi- 
dent Kennedy conferred with Attorney General Robert 
Kennedy and they settled on Goldberg as their first choice to 
fill the vacancy, thus ensuring that a strong legal mind would 
assume the mantle of a Jewish Justice on the Court. On Au- 
gust 29, 1962, President Kennedy made a public announce- 
ment of the new appointment. Kennedy hated to lose 
Goldberg as Secretary of Labor, but once offered the 
justiceship, Goldberg would not think of turning down what 
had been his dream since law school. 

During the period from 1962 to 1965, in part as a result of 
Goldberg’s presence, the Supreme Court responded to pres- 
sures aimed at whittling away the New Deal. Justice Frank- 
furter had been a strong conservative, believing in judicial 
restraint. Goldberg’s views were different, and he became the 
fifth vote in a group of Justices, headed by Earl Warren and 
William Brennan, which came to be known as the “activist 


bloc.” Besides Goldberg, Warren, and Brennan, the bloc also 
included at various times Justices William O. Douglas, Byron 
White, Tom Clark, and Hugo Black. 

Although Goldberg’s specialty was labor-management re- 
lations, he had little influence in the labor cases coming be- 
fore the Court during his 3 years as Justice. He had to recuse 
himself many times because of former associations with the 
people and events that had brought labor-management cases 
to the Supreme Court. Even so, the majority of labor-man- 
agement rulings seemed to favor unions during his stay on 
the Court. Over this period, the Court also seemed to consis- 
tently favor arbitration as a remedy in labor-management 
disputes. 

Goldberg’s judicial philosophy was that the Constitution 
did not permit the Supreme Court to avoid addressing impor- 
tant social problems out of concern for its own survival. 
Goldberg also continued to take a strong position in several 
important cases involving labor’s contention that it should 
not be subject to antitrust laws, despite formidable manage- 
ment offensives in this area. During his tenure, he was al- 
ways found aligned with a majority supportive of labor 
against the strictures of the Taft-Hartley and Landrum-Grif- 
fin Acts. 

Outside the Court, it was clear that the Steelworkers and 
the CIO missed Goldberg when he went on the Court. Steel- 
workers president David McDonald ultimately lost his posi- 
tion to treasurer I.W. Abel, who had used changes in election 
procedures dictated by Landrum-Griffin to win the contest 
for the union’s presidency. And, without Goldberg as their 
general counsel, many of the former CIO unions many experi- 
enced internal turmoil. 


Goldberg as UN ambassador. On July 14, 1965, Goldberg’s 
old friend, Adlai Stevenson, who was serving as U.S. ambas- 
sador to the United Nations, suddenly passed away, leaving 
an almost unfillable vacancy in President Johnson’s Cabinet. 
The loss was particularly great because of diplomatic prob- 
lems caused by America’s ongoing involvement in the Viet- 
nam War. Stevenson had been highly respected by the repre- 
sentatives of most nations in the UN Security Council and 
General Assembly. President Johnson needed a strong ally to 
represent the U.S. position on Vietnam during this troubled 
time. He had relied on Stevenson’s prestige as a former U.S. 
presidential candidate to carry considerable weight before the 
UN, but even so, the Administration was on the defensive with 
respect to the growing conflict. 

Following Stevenson’s death, Johnson thought he could 
appease the antiwar liberals by offering the UN post to John 


- Kenneth Galbraith of Harvard University, who had served as 


President Kennedy’s ambassador to India. However, 
Galbraith saw the job as one offering almost unsolvable prob- 
lems and, having heard rumors that Goldberg missed his ac- 
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tion-oriented career, he suggested Goldberg’s name to Presi- 
dent Johnson as Stevenson’s successor. 

Johnson jumped on the suggestion, believing Goldberg to 
be the strong negotiator he needed at the UN, and also seeing 
a chance to fill the new Supreme Court vacancy with his old 
friend and advisor Abe Fortas. President Johnson appealed to 
Goldberg to serve his country in this time of need, insisting 
that Goldberg’s experience as a labor negotiator was essen- 
tial to restore America’s prestige before the UN. Goldberg re- 
jected the offer at first, comfortable with the dignity of the 
Supreme Court position. However, Johnson was persistent 
and invited Goldberg and his wife to fly with him aboard Air 
Force One to Stevenson’s funeral in Bloomington, IL. Ever 
the great persuader, Johnson used the trip to appeal to 
Goldberg’s patriotism, and finally convinced him to resign 
from the Court and accept the new appointment. 

Goldberg insisted on reassurance with respect to Johnson’s 
objectives: namely, was he agreeable to a negotiated, rather 
than a military, solution to the Vietnam conflict? The answer 
was “yes.” Secondly, Goldberg insisted that, as UN ambassa- 
dor, he be accepted as Johnson’s principal advisor on all de- 
cisions leading to a Vietnam settlement. At the time, Goldberg 
also believed that once the job was done, he would be reap- 
pointed to the Supreme Court, and would possibly succeed 
Chief Justice Warren upon Warren’s retirement. 

In his biography, Stebenne describes Goldberg’s thoughts 
in making the decision to accept Johnson’s offer: 


Nobody can twist the arm of a Supreme Court justice...We 
were in a war in Vietnam. I had an exaggerated opinion of my 
own capacities. I thought I could persuade Johnson that we 
were fighting the wrong war in the wrong place [and] to get 
out...I would love to have stayed on the Court, but my sense 
of priorities was [that] this war would be disastrous. 


Although Goldberg was able to score a number of impor- 
tant victories as UN ambassador, his frustration mounted as 
the Administration changed positions on Vietnam and the 
conflict escalated. All through his UN service, it appeared that 
Goldberg seriously regretted his departure from the sheltered 
and highly respected life of a Supreme Court Justice. 

Nonetheless, as a key member of the Johnson Cabinet, 
Goldberg appeared to have a stronger voice than Adlai 
Stevenson had had in his first year as UN ambassador. He had 
a reputation as a capable negotiator and a man who had the 
President’s ear. Some of his early accomplishments: 


° He helped to resolve a crisis over UN finances, which 
had become a major problem with respect to the voting rights 
of those nations on the Security Council who were delinquent 
in their financial obligations to the organization. In essence, 
his flair for mediation helped to keep the UN intact. He went 
on to secure bipartisan support for his plans to solve the fi- 
nancial issue from the U.S. Congress. 


68 Monthly Labor Review January 1997 


© When war broke out between India and Pakistan in Au- 


: gust 1965, Goldberg, who was President of the UN Security 


Council at the time, helped immeasurably in negotiating a 
cease-fire agreement. 

© He led UN opposition to rule by a white minority in 
Rhodesia. 

¢ He won UN support for his efforts to end South Africa’s 
legal authority over Nambia. His leadership on this issue ter- 
minated a South African mandate authorized by the defunct 
League of Nations. ris 

* His most important accomplishment was negotiating the 
adoption of a formula he had designed for a Mideast peace 
agreement to end the Arab-Israeli War of 1967. He pushed 
several resolutions through the Security Council, including a 
demand for a ceasefire. He also fathered a major related Se- 
curity Council Resolution, Number 242, which passed unani- 
mously on November 22, 1967. However, Goldberg did not 
seek credit for his Mideast accomplishments, and gave the 
British more credit for the settlement than was due them, be- 
cause he knew that was the best way to get his resolutions 
adopted. 

¢ He was instrumental in stopping the war between 
Greece and Turkey over Cyprus and, in November 1967, he 
produced a coercive UN resolution that proved effective in 
terminating hostilities on the brink of war. 

* Inacrisis involving the United States and North Korea, 
in which the latter nation seized the U.S.S. Pueblo, Goldberg’s 
powerful presentation to the Security Council helped resolve 
the dispute peacefully. 

° In 1968, he was instrumental in moving the Nuclear 
Non-proliferation Treaty through the General Assembly. He 
also negotiated an agreement to ban the stationing of nuclear 
weapons in outer space. 


Despite his clearly defined successes, Goldberg’s real ob- 
jective in taking on the UN assignment was not attained: 
namely, negotiating a Vietnam peace agreement. Why did he 
fail? At the time that Goldberg was appointed UN ambassa- 
dor, the Johnson Administration had begun a strategy of large- 
scale bombing raids over North Vietnam. The number of 
troops sent to Vietnam had been increased, and plans had been 
made to boost the U.S. military presence in that nation to 
between 500,000 and 1 million men. Goldberg opposed 
Johnson’s decision to escalate the war, both because he sensed 
eroding popular support for the conflict at home and because 
he saw the escalation as undermining foreign and domestic 
support for America’s Cold War policies vis-a-vis Russia. A 
brief history of his dilemma is in order. 

In a July 1965 meeting at Camp David, shortly before 
Goldberg resigned from the Supreme Court, U.S. Secretary 
of Defense Robert McNamara recommended that President 
Johnson call up the reserves, so that the Nation would realize 


that it was at war. Goldberg objected, and indicated that he 
would refuse the UN assignment if that were the Admini- 
stration’s plan. For the time, McNamara’s recommendation 
was rejected. 

During Goldberg’s early months as UN ambassador, 
Johnson did meet frequently with him and discussed many 
important foreign policy issues. However as time progressed, 
the President followed a peace formula that excluded offer- 
ing concessions of the sort that Goldberg believed were nec- 
essary. Goldberg repeatedly warned Johnson of the danger of 
the military escalation, and wrote several letters to the Presi- 
dent advising him not to listen to various military leaders. He 
was concerned that the increased bombing would generate 
Chinese intervention similar to that which had taken place 
during the Korean War. Goldberg kept advising the President 
that there could be no decisive military victory in Vietnam, 
and that the war should be limited to preventing North Viet- 
nam from overwhelming the South. Although Johnson reacted 
negatively to this advice, Goldberg continued his attacks 
on escalation policies at meetings of the National Security 
Council, in which discussions touched on U.S. bombing of 
individual targets such as oil storage tanks in Hanoi and 
Haiphong. 

President Johnson began to restrict his contacts with 
Goldberg and ignored him completely at Cabinet meetings 
during the summer of 1966. Unhappy with his changed rela- 
tionship with the President, Goldberg considered resigning 
his UN position. However, such a resignation would have 
meant a clean break with the President, and would have ended 
any possibility of Goldberg’s being reappointed to the Su- 
preme Court. 

The Tet Offensive, launched by North Vietnam on January 
30, 1968, changed the opinions held by many Administration 
insiders about the war. Aligned opposition to the war grew as 
the likelihood of a quick and decisive U.S. victory began to 
vanish. Ultimately Goldberg’s views on de-escalation came 
to be supported by major administration figures, including 
General Matthew Ridgway. After a series of meetings on de- 
escalation strategy, President Johnson agreed to do that which 
Goldberg had been recommending for years. However, it was 
a Pyrrthic victory for Goldberg because Johnson remained ter- 
ribly angry with him for his public antiwar stance. 

On March 31, 1968, the die was cast for a resignation when 
President Johnson announced that Averill Harriman would 
be the chief negotiator on peace arrangements with North 
Vietnam, rather than Goldberg, who originally had been 
promised that role by Johnson when he had resigned from the 
Supreme Court. On April 23, 1968, Goldberg resigned his UN 
ambassadorship. Johnson coolly accepted the resignation, 
without a word of thanks for Goldberg’s dedicated service. 

At about this time, Chief Justice Warren wanted to resign 
from the Supreme Court and was concerned lest a Republi- 


can President name his successor. So he wanted to resign 
quickly, hoping that President Johnson would name Goldberg 
as the new Chief Justice. Warren met with Goldberg to en- 
courage him to solicit the appointment. Given the bad blood 
between himself and the President, Goldberg felt it would be 
useless to compete for the position, but Warren then went to 
see Johnson and recommended Goldberg as his successor. As 
many had expected, Johnson instead nominated his old friend 
and personal advisor, Abe Fortas, for the position. 

Goldberg never made public his feud with Johnson, and 
history suggests that his position on Vietnam was consistently 
correct and highly ethical. Even though his opinion may have 
cost him a return to the Supreme Court, he sustained his repu- 
tation for integrity and honor through this troubled time. 


Back to “civilian” life. Upon leaving public service, 
Goldberg accepted a senior partnership with a prominent New 
York law firm of Paul, Weiss, Rifkin, Wharton, and Garrison. 
When Fortas was turned down for the Chief Justice appoint- 
ment, Goldberg might have opted for an attempt to return to 
the Supreme Court. It was not to be, however. 

Marvin Miller, who had served as chief economist for the 
Steelworkers and who had worked closely with Goldberg 
during the formation of the Kaiser Steel Plan, the 1959 strike, 
and numerous negotiations, had the good fortune to work with 
Goldberg during litigation of professional baseball’s contrac- 
tual reserve clause before the Supreme Court. Miller, who 
had become executive director of the Major League Baseball 
Players Association in 1966, knew that the Players Associa- 
tion had to be represented by a person with a brilliant legal 
mind and experience in antitrust matters. He contacted his 
old friend and colleague, Goldberg, who had been a baseball 
enthusiast since his childhood in Chicago. Taking into ac- 
count the fact that the Players Association had limited finan- 
cial resources, Goldberg agreed to take the case without a 
fee, asking only for reimbursement of his staff. 

Goldberg did a competent job before the Supreme Court, 
and as a result of his presentation, the Court did not con- 
tinue to recognize baseball as “interstate commerce” (con- 
trary to a 1922 decision). Nonetheless, on a basis of stare 
decisis, the Court decided against Curt Flood, the player on 
whose behalf the case had been brought, by a vote of 5 to 3 
with 1 abstention. Even so, Goldberg’s participation in this case 
added publicly to the cause of Major League Baseball Players 
Association, in that the trial led many judges and lawyers to 
recognize that major league baseball was after all a monopoly, 
and they began to wonder why that should be. 


‘Goldberg for Govenor.’ 1n 1969, Goldberg considered run- 
ning for elective office. He finally decided to run as a Demo- 
crat against Nelson Rockefeller, the New York Governor 
seeking his fourth term in 1970. It was to be a tough cam- 
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paign. Goldberg was attractive to liberals, but Rockefeller, a 
liberal Republican, enjoyed support in both major parties. 

Goldberg was able to win a narrow victory in the Demo- 
cratic primary only after a rough fight that left a divided 
party for him to lead. This made contending against the very 
wealthy and popular Rockefeller an even greater challenge. 
(Surprisingly, even the AFL wing of the AFL-CIO supported 
Rockefeller.) On November 3, 1970, Goldberg lost the elec- 
tion by 700,000 votes, but most observers agreed that he 
had maintained his self-respect. In retrospect, it seems that 
Goldberg’s years of association with the labor movement 
may actually have hurt him at the polls because organized 
labor had begun to lose its influence with the general elec- 
torate by the early 1970s. With Goldberg’s hopes for the 
governorship gone, so ended his full-time prominence in 
public life. 


Post-election activities. After his defeat, Goldberg returned 
to Washington, where he let his name be associated with many 
worthwhile causes. He did return to the practice of law, writing 
newspaper columns, teaching at law schools, serving on inter- 
national commissions, mediating international disputes, and 
in general comporting himself as a model citizen. 

Among his academic appointments were those as Charles 
Evans Hughes Professor at Princeton University; Distin- 
guished Professor of Law at Hastings Law School in San 


Francisco, CA, and chairman of its Center for Law and Public 


Policy; Distinguished Professor of Law at Columbia Univer- 
sity; and others equally impressive. He was active on behalf 
of such causes as outlawing the death penalty, promoting arms 
control and disarmament, and fighting for women’s rights 
before the law. He also chaired a committee to address the 
troubling actions taken by the Federal Government against 
Japanese citizens during World War II. 

President Jimmy Carter honored Goldberg with an ap- 
pointment as ambassador to the Belgrade Conference on 
Human Rights in 1977-78. It had been said that, in Belgrade, 
Goldberg fought the Russians like a tiger. At the conclusion 
of his service there, Carter awarded him the Medal of Free- 
dom in recognition of his many contributions to the Nation. 


Labor Hall of Fame inductee. This writer had several op- 
portunities while a colleague of Goldberg’s close friend, 
George W. Taylor, to meet Goldberg when he was at the height 
of his labor leadership as general counsel to the Steelworkers 
and the ClO. His intelligence, intellectual strength, sense of 
humor, quick wit, and vast knowledge of labor law made him 
an impressive figure, indeed. Throughout his entire career as 
lawyer, labor leader, soldier, jurist, and ambassador, he was 
always devoted to serving the people and the Nation. Among 
his numerous honors, it is only fitting that he has been elected 
to the Labor Hall of Fame. 
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Goldberg was voted this honor posthumously on December 
12, 1995. At the subsequent Hall of Fame induction ceremony, 
Secretary of Labor Robert B. Reich extolled Goodberg’s vi- 
sion and compassion, which “are as relevent today as they were 
[in 1963] 33 years ago.” He quoted Goldberg as having said, 
“Wages and profits and taxes and private and public purposes 
of all sorts are there to serve a greater public need—the dignity 
of the individual and of the family.” Reich also described 
Goldberg as the “Davy Crockett of the New Frontier” because 
of his wide-ranging activities as President Kennedy’s Secre- 
tary of Labor in 1961 and 1962. 

Former Labor Secretary Willard Wirtz chose to discuss 
Goldberg’s many facets. Despite the fact that he was Secre- 
tary of Labor for only 20 months, he said, Goldberg demon- 
strated himself to be a supreme prolabor activist during that 
time. He participated in 15 labor disputes and settled most of 
them. He even intervened in the Metropolitan Opera strike. 
He marched boldly where other Secretaries of Labor feared - 
to walk. When Kennedy nominated Goldberg to the Supreme 
Court, the President said that it was a most generous act on 
his part because he was giving up his “right arm.” 

Senator Edward Kennedy, a senior member of the Labor 
and Human Resources Committee of the Senate who also was 
present at the induction ceremony, cited Goldberg’s close ties 
with the Kennedy family and revealed that his brother, Presi- 
dent John Kennedy, had always respected Goldberg’s “ex- 
traordinary talent as a lawyer, negotiator, and strategist.” 
Senator Kennedy added “When Jack was elected President, 
he knew exactly who he wanted as Secretary of Labor,” and 
that the President had particularly admired Goldberg for be- 
ing the principal architect of the merger of the AFL-CIO in 
1955. 

Over many years, Goldberg was sustained by the love and 
affection of his many friends and family, especially his be- 
loved wife, Dorothy. When she died of cancer on February 
13, 1988, Goldberg was distraught and never recovered from 
the loss. Dorothy Kurgans Goldberg was Goldberg’s full part- 
ner in everything he did. They drew from each other support 
and added strength. Dorothy and Arthur were the model of a 
happy husband and wife, and from their marriage in 1931 to 
her death 51 years later, she remained his love and inspira- 
tion. During her illness, he had his first heart attack, which 
was followed by a fatal attack on January 19, 1990. 

The Goldbergs had two children—a daughter, Barbara, and 
a son, Robert. Robert, a labor lawyer like his father, asked 
those assembled at the induction ceremony to recall an old 
labor song: “Which Side Are You On?” According to Robert, 
his father always “knew what side of the bargaining table he 
was on!” As evidence, he urged the audience to take a look at 
his father’s Supreme Court robe in the new Goldberg Exhibit 
in the Labor Hall of Fame. Prominently displayed on the gar- 
ment are two union labels—one from the Amalgamated 


Clothing Workers, a one-time CIO union, and the other from 
the International Ladies’ Garment Workers Union, formerly 
an AFL union. “Which side was he on? The people’s side,” 
said his son. “My father stood for solidarity for working men 
and women everywhere.” 


In recognition of his services to his nation as a Supreme 
Court Justice, ambassador, and soldier, Goldberg was laid to 
rest at Arlington National Cemetery, near the grave of his old 
friend and judicial colleague, Chief Justice Earl Warren. His 
funeral ceremony included full military honors. O 
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Notes on Current Labor Statistics 


This section of the Review presents the prin- 
cipal statistical series collected and calcu- 
lated by the Bureau of Labor Statistics: 
series on labor force; employment; unem- 
ployment; labor compensation; consumer, 
producer, and international prices; produc- 
tivity; international comparisons; and injury 
and illness statistics. In the notes that follow, 
the data in each group of tables are briefly 
described; key definitions are given; notes 
on the data are set forth; and sources of addi- 
tional information are cited. 


General notes 


The following notes apply to several tables 
in this section: 

Seasonal adjustment. Certain monthly 
and quarterly data are adjusted to eliminate 
the effect on the data of such factors as cli- 
matic conditions, industry production sched- 
ules, opening and closing of schools, holi- 
day buying periods, and vacation practices, 
which might prevent short-term evaluation 
of the statistical series. Tables containing 
data that have been adjusted are identified as 
“seasonally adjusted.” (All other data are not 
seasonally adjusted.) Seasonal effects are 
estimated on the basis of past experience. 
When new seasonal factors are computed 
each year, revisions may affect seasonally 
adjusted data for several preceding years. 

Seasonally adjusted data appear in tables 
1-14, 16-17, 42, and 46. Seasonally adjusted 
labor force data in tables 1 and 4-9 were re- 
vised in the April 1996 issue of the Review. 
Seasonally adjusted establishment survey 
data shown in tables 1, 12-14 and 16-17 
were revised in the July 1996 Review and 
reflect the experience through March 1996. 
A brief explanation of the seasonal adjust- 
ment methodology appears in “Notes on the 
data.” 

Revisions in the productivity data in table 
42 are usually introduced in the September 
issue. Seasonally adjusted indexes and per- 
cent changes from month-to-month and 
quarter-to-quarter are published for numer- 
ous Consumer and Producer Price Index se- 
ries. However, seasonally adjusted indexes 
are not published for the U.S. average All- 
Items cpI. Only seasonally adjusted percent 
changes are available for this series. 

Adjustments for price changes. Some 
data—such as the “real” earnings shown in 
table 14—are adjusted to eliminate the ef- 
fect of changes in price. These adjustments 
are made by dividing current-dollar values 
by the Consumer Price Index or the appro- 
priate component of the index, then multi- 
plying by 100. For example, given a current 
hourly wage rate of $3 and a current price 
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index number of 150, where 1982 = 100, the 
hourly rate expressed in 1982 dollars is $2 
($3/150 x 100 = $2). The $2 (or any other 
resulting values) are described as “real,” 
“constant,” or “1982” dollars. 


Sources of information 


Data that supplement the tables in this sec- 
tion are published by the Bureau in a variety 
of sources. Definitions of each series and 
notes on the data are contained in later sec- 
tions of these Notes describing each set of 
data. For detailed descriptions of each data 
series, see BLS Handbook of Methods, Bul- 
letin 2414. Users also may wish to consult 
Major Programs of the Bureau of Labor Sta- 
tistics, Report 871. News releases provide 
the latest statistical information published by 
the Bureau; the major recurring releases are 
published according to the schedule appear- 
ing on the back cover of this issue. 

More information about labor force, em- 
ployment, and unemployment data and the 
household and establishment surveys under- 
lying the data are available in the Bureau’s 
monthly publication, Employment and Earn- 
ings. Historical unadjusted data from the 
household survey are published in Labor 
Force Statistics Derived From the Current 
Population Survey, BLS Bulletin 2307. His- 
torical seasonally adjusted data are available 
from the Bureau upon request. Historically 
comparable unadjusted and seasonally ad- 
justed data from the establishment survey are 
published in Employment, Hours, and Earn- 
ings, United States, a BLS annual bulletin. 
Additional information on labor force data 
for sub-States are provided in the BLS annual 
report, Geographic Profile of Employment 
and Unemployment. 

For a comprehensive discussion of the 
Employment Cost Index, see Employment 


Cost Indexes and Levels, 1975—95, BLS Bul- 


letin 2466. The most recent data from the 
Employee Benefits Survey appear in the fol- 
lowing Bureau of Labor Statistics bulletins: 
Employee Benefits in Medium and Large 
Firms; Employee Benefits in Small Private 
Establishments; and Employee Benefits in 
State and Local Governments. 

More detailed data on consumer and pro- 
ducer prices are published in the monthly 
periodicals, The cPi Detailed Report and 
Producer Price Indexes. For an overview of 
the cpl reflecting 1982-84 expenditure pat- 
terns, see The Consumer Price Index: 1987 
Revision, BLS Report 736. Additional data on 
international prices appear in monthly news 
releases. 

For a listing of available industry produc- 
tivity indexes and their components, see Pro- 
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ductivity Measures for Selected Industries 
and Government Services, BLS Bulletin 
2461. 

For additional information on interna- 
tional comparisons data, see International 
Comparisons of Unemployment, BLS Bulle- 
tin 1979. 

Detailed data on the occupational injury 
and illness series are published in Occupa- 
tional Injuries and Illnesses in the United 
States, by Industry, a BLS annual bulletin. 

Finally, the Monthly Labor Review car- 
ries analytical articles on annual and longer 
term developments in labor force, employ- 
ment, and unemployment; employee com- 
pensation and collective bargaining; prices; 
productivity; international comparisons, and 
injury and illness data. 


Symbols 
ne.c. = not elsewhere classified. 
n.e.s. = not elsewhere specified. 
p = preliminary. To increase the time- 


liness of some series, preliminary 
figures are issued based on repre- 
sentative but incomplete returns. 

= revised. Generally, this revision 
reflects the availability of later 
data, but also may reflect other ad- 
justments. 


Comparative Indicators 
(Tables 1-3) 


Comparative indicators tables provide an 
overview and comparison of major BLS sta- 
tistical series. Consequently, although many 
of the included series are available monthly, 
all measures in these comparative tables are 
presented quarterly and annually. 

Labor market indicators include em- 
ployment measures from two major surveys 
and information on rates of change in com- 
pensation provided by the Employment Cost 
Index (ECD program. The labor force partici- 
pation rate, the employment-to-population 
ratio, and unemployment rates for major de- 
mographic groups based on the Current 
Population (“household”) Survey are pre- 
sented, while measures of employment and 
average weekly hours by major industry sec- 
tor are given using nonfarm payroll data. The 
Employment Cost Index (compensation), by 
major sector and by bargaining status, is cho- 
sen from a variety of BLS compensation and 
wage measures because it provides a com- 
prehensive measure of employer costs for 
hiring labor, not just outlays for wages, and 


it is not affected by employment shifts among 
occupations and industries. 

Data on changes in compensation, 
prices, and productivity are presented in 
table 2. Measures of rates of change of 
compensation and wages from the Employ- 
ment Cost Index program are provided for 
all civilian nonfarm workers (excluding 
Federal and household workers) and for all 
private nonfarm workers. Measures of 
changes in consumer prices for all urban 
consumers; producer prices by stage of 
processing; overall prices by stage of pro- 
cessing; and overall export and import 
price indexes are given. Measures of pro- 
ductivity (output per hour of all persons) 
are provided for major sectors. 

Alternative measures of wage and com- 
pensation rates of change, which reflect the 
overall trend in labor costs, are summarized 
in table 3. Differences in concepts and scope, 
related to the specific purposes of the series, 
contribute to the variation in changes among 
the individual measures. 


Notes on the data 


Definitions of each series and notes on the 
data are contained in later sections of these 
notes describing each set of data. 


Employment and 
Unemployment Data 


(Tables 1; 4—20) 
Household survey data 


Description of the series 


EMPLOYMENT DATA in this section are ob- 
tained from the Current Population Survey, 
a program of personal interviews conducted 
monthly by the Bureau of the Census for the 
Bureau of Labor Statistics. The sample con- 
sists of about 50,000 households selected to 
represent the U.S. population 16 years of age 
and older. Households are interviewed on a 
rotating basis, so that three-fourths of the 
sample is the same for any 2 consecutive 
months. 


Definitions 


Employed persons include (1) all those who 
worked for pay any time during the week 
which includes the 12th day of the month or 
who worked unpaid for 15 hours or more in 
a family-operated enterprise and (2) those 
who were temporarily absent from their 
regular jobs because of illness, vacation, in- 
dustrial dispute, or similar reasons. A person 
working at more than one job is counted only 


in the job at which he or she worked the 
greatest number of hours. . 

Unemployed persons are those who did 
not work during the survey week, but were 
available for work except for temporary ill- 
ness and had looked for jobs within the pre- 
ceding 4 weeks. Persons who did not look for 
work because they were on layoff are also 
counted among the unemployed. The unem- 
ployment rate represents the number unem- 
ployed as a percent of the civilian labor force. 

The civilian labor force consists of all 
employed or unemployed persons in the 
civilian noninstitutional population. Persons 
not in the labor force are those not classified 
as employed or unemployed. This group 
includes discouraged workers, defined as 
persons who want and are available for a job 
and who have looked for work sometime in 
the the past 12 months (or since the end of 
their last job if they held one within the past 
12 months), but are not currently looking, 
because they believe there are no jobs 
available or there are none for which they 
would qualify. The civilian noninstitutional 
population comprises all persons 16 years 
of age and older who are not inmates of penal 
or mental institutions, sanitariums, or homes 
for the aged, infirm, or needy. The civilian 
labor force participation rate is the 
proportion of the civilian noninstitutional 
population that is in the labor force. The 
employment-population ratio is employ- 
ment as a percent of the civilian nonin- 
stitutional population. 


Notes on the data 


From time to time, and especially after a 
decennial census, adjustments are made in 
the Current Population Survey figures to 
correct for estimating errors during the 
intercensal years. These adjustments affect 
the comparability of historical data. A de- 
scription of these adjustments and their ef- 
fect on the various data series appears in the 
Explanatory Notes of Employment and 
Earnings. 

Labor force data in tables 1 and 4—9 are 
seasonally adjusted. Since January 1980, 
national labor force data have been season- 
ally adjusted with a procedure called X-11 
ARIMA which was developed at Statistics 
Canada as an extension of the standard X- 
11 method previously used by BLS. A de- 
tailed description of the procedure appears 


_ in the X-11 ARIMA Seasonal Adjustment 


Method, by Estela Bee Dagum (Statistics 
Canada, Catalogue No. 12-564E, January 
1983). 

At the end of each calendar year, sea- 
sonally adjusted data for the previous 5 
years usually are revised, and projected sea- 
sonal adjustment factors are calculated for 
use during the January—June period. Be- 
cause of the revised population controls in- 
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Revisions to household data 


Data relating to 1994 and subsequent 
years are not directly comparable with 
data for 1993 and earlier years because of — 
the introduction of a major redesign of the 
survey questionnaire and collection meth- 
odology. (See the February 1994 issue of 
Employment and Earnings, a monthly 
publication of the Bureau of Labor Statis- 
tics.) Moreover, data for 1990 forward in- 
corporate 1990 census-based population 
controls, adjusted for the estimated 
undercount. 

Seasonally adjusted data back to 1990 
were revised in February 1996. Additional 
information on the revisions appears in the 
March 1996 issue of Employment and 
Earnings. 


troduced into the CPs in February 1996, sea- 
sonally adjusted data back to 1990 were re- 
vised. In July, new seasonal adjustment fac- 
tors, which incorporate the experience 
through June, are produced for the July—De- 
cember period, but no revisions are made in 
the historical data. 

FOR ADDITIONAL INFORMATION on na- 
tional household survey data, contact the 
Division of Labor Force Statistics: (202) 
606-6378. 


Establishment survey data 


Description of the series 


EMPLOYMENT, HOURS, AND EARNINGS DATA 
in this section are compiled from payroll 
records reported monthly on a voluntary ba- 
sis to the Bureau of Labor Statistics and its 
cooperating State agencies by about 
390,000 establishments representing all in- 
dustries except agriculture. Industries are 
classified in accordance with the 1987 Stan- 
dard Industrial Classification (sic) Manual. 
In most industries, the sampling probabili- 
ties are based on the size of the establish- 
ment; most large establishments are there- 
fore in the sample. (An establishment is not 
necessarily a firm; it may be a branch plant, 
for example, or warehouse.) Self-em- 
ployed persons and others not on a regu- 
lar civilian payroll are outside the scope 
of the survey because they are excluded 
from establishment records. This largely 
accounts for the difference in employment 
figures between the household and estab- 
lishment surveys. 


Definitions 
Anestablishment is an economic unit which 


produces goods or services (such as a fac- 
tory or store) at a single location and is en- 
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gaged in one type of economic activity. 

Employed persons are all persons 
who received pay (including holiday and 
sick pay) for any part of the payroll pe- 
riod including the 12th day of the month. 
Persons holding more than one job (about 
5 percent of all persons in the labor force) 
are counted in each establishment which 
reports them. 

Production workers in manufacturing in- 
clude working supervisors and nonsuper- 
visory workers closely associated with pro- 
duction operations. Those workers mentioned 
in tables 11—16 include production workers in 
manufacturing and mining; construction 
workers in construction; and nonsupervisory 
workers in the following industries: transpor- 
tation and public utilities; wholesale and retail 
trade; finance, insurance, and real estate; and 
services. These groups account for about four- 
fifths of the total employment on private 
nonagricultural payrolls. 

Earnings are the payments production 
or nonsupervisory workers receive during 
the survey period, including premium pay 
for overtime or late-shift work but exclud- 
ing irregular bonuses and other special 
payments. Real earnings are earnings 
adjusted to reflect the effects of changes in 
consumer prices. The deflator for this series 
is derived from the Consumer Price Index 
for Urban Wage Earners and Clerical 
Workers (CPI-W). 

Hours represent the average weekly 
hours of production or nonsupervisory work- 
ers for which pay was received, and are dif- 
ferent ftom standard or scheduled hours. 
Overtime hours represent the portion of 
average weekly hours which was in excess 
of regular hours and for which overtime pre- 
miums were paid. 

The Diffusion Index represents the per- 
cent of industries in which employment was 
rising over the indicated period, plus one-half 
of the industries with unchanged employment; 
50 percent indicates an equal balance between 
industries with increasing and decreasing em- 
ployment. In line with Bureau practice, data 
for the 1-, 3-, and 6-month spans are season- 
ally adjusted, while those for the 12-month 
span are unadjusted. Data are centered within 
the span. Table 17 provides an index on pri- 
vate nonfarm employment based on 356 in- 
dustries, and a manufacturing index based on 
139 industries. These indexes are useful for 
measuring the dispersion of economic gains 
or losses and are also economic indicators. 


Notes on the data 


Establishment survey data are annually ad- 
justed to comprehensive counts of employ- 
ment (called “benchmarks”). The latest ad- 
justment, which incorporated March 1995 
benchmarks, was made with the release of 
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May 1996 data, published in the July 1996 
issue of the Review. Coincident with the 
benchmark adjustment, seasonally adjusted 
data were revised back to 1988 to reflect up- 
dated seasonal factors and new seasonal ad- 
justment procedures. Unadjusted data from 
April 1995 forward and seasonally adjusted 
data from January 1992 forward are subject 
to revision in future benchmarks. 

Revisions in State data (table 11) oc- 
curred with the publication of January 1996 
data. 

Beginning in June 1996, the BLS uses the 
X-12 ARIMA methodology to seasonally ad- 
just establishment survey data. This proce- 
dure, developed by the Bureau of the Cen- 
sus, controls for the effect of varying survey 
intervals (also known as the 4- versus 5-week 
effect), thereby providing improved mea- 
surement of over-the-month changes and un- 
derlying economic trends. Revisions of data, 
usually for the most recent 5-year period, are 
made once a year coincident with the bench- 
mark revisions. 

In the establishment survey, estimates for 
the most recent 2 months are based on in- 
complete returns and are published as pre- 
liminary in the tables (12-17 in the Review). 
When all returns have been received, the es- 
timates are revised and published as “final” 
(prior to any benchmark revisions) in the 
third month of their appearance. Thus, De- 
cember data are published as preliminary in 
January and February and as final in March. 
For the same reasons, quarterly establish- 
ment data (table 1) are preliminary for the 
first 2 months of publication and final in the 
third month. Thus, fourth-quarter data are 
published as preliminary in January and Feb- 
ruary and as final in March. 

A comprehensive discussion of the dif- 
ferences between household and establish- 
ment data on employment appears in Gloria 
P. Green, “Comparing employment estimates 
from household and payroll surveys,” 
Monthly Labor Review, December 1969, 
pp. 9-20. 

FOR ADDITIONAL INFORMATION on estab- 
lishment survey data, contact the Division of 
Monthly Industry Employment Statistics: 
(202) 606-6555. 


Unemployment data by State 
Description of the series 


Data presented in this section are obtained 
from the Local Area Unemployment Statis- 
tics (LAUS) program, which is conducted in 
cooperation with State employment security 
agencies. 

Monthly estimates of the labor force, 
employment, and unemployment for States 
and sub-State areas are a key indicator of lo- 
cal economic conditions, and form the basis 
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for determining the eligibility of an area for 
benefits under Federal economic assistance 
programs such as the Job Training Partner- 
ship Act. Seasonally adjusted unemployment 
rates are presented in table 10. Insofar as 
possible, the concepts and definitions under- 
lying these data are those used in the national 
estimates obtained from the CPs. 


Notes on the data 


Data refer to State of residence. Monthly data 
for all States and the District of Columbia 
are derived using standardized procedures 
established-by BLS. Once a year, estimates 
are revised to new population controls, 
usually with publication of January esti- 
mates, and benchmarked to annual average 
cps levels. : 

FOR ADDITIONAL INFORMATION on data in 
this series, call (202) 606-6392 (table 10) or 
(202) 606-6589 (table 11). 


Compensation and 
Wage Data 
(Tables 1-3; 21-26) 


COMPENSATION AND WAGE DATA are gathered 
by the Bureau from business establishments, 
State and local governments, labor unions, 
collective bargaining agreements on file with 
the Bureau, and secondary sources. 


Employment Cost Index 


Description of the series 


The Employment Cost Index (ECD is a quar- 
terly measure of the rate of change in com- 
pensation per hour worked and includes 
wages, salaries, and employer costs of em- 
ployee benefits. It uses a fixed market 
basket of labor—similar in concept to the 
Consumer Price Index’s fixed market basket 
of goods and services—to measure change 
over time in employer costs of employing 
labor. 

Statistical series on total compensation 
costs, on wages and salaries, and on benefit 
costs are available for private nonfarm work- 
ers excluding proprietors, the self-employed, 
and household workers. The total compensa- 
tion costs and wages and salaries series are 
also available for State and local government 
workers and for the civilian nonfarm economy, 
which consists of private industry and State 
and local government workers combined. Fed- 
eral workers are excluded. 

The Employment Cost Index probability 
sample consists of about 4,400 private non- 
farm establishments providing about 23,000 
occupational observations and 1,000 State 
and local government establishments provid- 


ing 6,000 occupational observations selected 
to represent total employment in each sector. 
On average, each reporting unit provides 
wage and compensation information on five 
well-specified occupations. Data are col- 
lected each quarter for the pay period includ- 
ing the 12th day of March, June, September, 
and December. 

Beginning with June 1986 data, fixed 
employment weights from the 1980 Census 
of Population are used each quarter to 
calculate the civilian and private indexes 
and the index for State and local govern- 
ments. (Prior to June 1986, the employment 
weights are from the 1970 Census of Popu- 
lation.) These fixed weights, also used to 
derive all of the industry and occupation 
series indexes, ensure that changes in these 
indexes reflect only changes in compensa- 
tion, not employment shifts among indus- 
tries or occupations with different levels of 
wages and compensation. For the bargain- 
ing status, region, and metropolitan/non- 
metropolitan area series, however, employ- 
ment data by industry and occupation are 
not available from the census. Instead, the 
1980 employment weights are reallocated 
within these series each quarter based on the 
current sample. Therefore, these indexes are 
not strictly comparable to those for the ag- 
gregate, industry, and occupation series. 


Definitions 


Total compensation costs include wages, 
salaries, and the employer’s costs for em- 
ployee benefits. 

Wages and salaries consist of earnings 
before payroll deductions, including produc- 
tion bonuses, incentive earnings, commis- 
sions, and cost-of-living adjustments. 

Benefits include the cost to employers 
for paid leave, supplemental pay (includ- 
ing nonproduction bonuses), insurance, re- 
tirement and savings plans, and legally re- 
quired benefits (such as Social Security, 
workers’ compensation, and unemployment 
insurance). 

Excluded from wages and salaries and em- 
ployee benefits are such items as payment-in- 
kind, free room and board, and tips. 


Notes on the data 


The Employment Cost Index for changes in 
wages and salaries in the private nonfarm 
economy was published beginning in 1975. 
Changes in total compensation cost—wages 
and salaries and benefits combined—were 
published beginning in 1980. The series of 
changes in wages and salaries and for total 
compensation in the State and local govern- 
ment sector and in the civilian nonfarm 
economy (excluding Federal employees) 


were published beginning in 1981. Histori- 
cal indexes (June 1981 = 100) of the quar- 
terly rates of change are presented in the 
March issue of the BLS quarterly, Compen- 
sation and Working Conditions. 

FOR ADDITIONAL INFORMATION on the 
Employment Cost Index, contact the Divi- 
sion of Employment Cost Trends: (202) 606- 
6199. 


Employee Benefits Survey 


Description of the series 


Employee benefits data are obtained from 
the Employee Benefits Survey, an annual 
survey of the incidence and provisions of 
selected benefits provided by employers. 
The survey collects data from a sample of 
approximately 6,000 private sector and 
State and local government establishments. 
The data are presented as a percentage of 
employees who participate in a certain ben- 
efit, or as an average benefit provision (for 
example, the average number of paid holi- 
days provided to employees per year). Se- 
lected data from the survey are presented in 
table 25. 

The survey covers paid leave benefits 
such as lunch and rest periods, holidays 
and vacations, and personal, funeral, jury 
duty, military, parental, and sick leave; 
sickness and accident, long-term disabil- 
ity, and life insurance; medical, dental, and 
vision care plans; defined benefit and de- 
fined contribution plans; flexible benefits 
plans; reimbursement accounts; and un- 
paid parental leave. 

Also, data are tabulated on the inci- 
dence of several other benefits, such as 
severance pay, child-care assistance, well- 
ness programs, and employee assistance 
programs. 


Definitions 


Employer-provided benefits are benefits 
that are financed either wholly or partly by 
the employer. They may be sponsored by a 
union or other third party, as long as there is 
some employer financing. However, some 
benefits that are fully paid for by the em- 
ployee also are included. For example, long- 
term care insurance and postretirement life 
insurance paid entirely by the employee are 
included because the guarantee of insurabil- 


~ ity and availability at group premium rates 


are considered a benefit. 

Participants are workers who are 
covered by a benefit, whether or not they 
use that benefit. If the benefit plan is 
financed wholly by employers and requires 
employees to complete a minimum length 
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of service for eligibility, the workers are 
considered participants whether or not they 
have met the requirement. If workers are 
required to contribute towards the cost of a 
plan, they are considered participants only 
if they elect the plan and agree:to make the 
required contributions. 

Defined benefit pension plans use 
predetermined formulas to calculate a re- 
tirement benefit, and obligate the em- 
ployer to provide those benefits. Benefits 
are generally based on salary, years of ser- 
vice, or both. 

Defined contribution plans generally 
specify the level of employer and employee 
contributions to a plan, but not the formula 
for determining eventual benefits. Instead, 
individual accounts are set up for partici- 
pants, and benefits are based on amounts 
credited to these accounts. 

Tax-deferred savings plans are a type of 
defined contribution plan that allow par- 
ticipants to contribute a portion of their salary 
to an employer-sponsored plan and defer in- 
come taxes until withdrawal. 

Flexible benefit plans allow employees 
to choose among several benefits, such as 
life insurance, medical care, and vacation 
days, and among several levels of care within 
a given benefit. 


Notes on the data 


Surveys of employees in medium and large 
establishments conducted over the 1979-86 
period included establishments that em- 
ployed at least 50, 100, or 250 workers, de- 
pending on the industry (most service indus- 
tries were excluded). The survey conducted 
in 1987 covered only State and local gov- 
ernments with 50 or more employees. The 
surveys conducted in 1988 and 1989 in- 
cluded medium and large establishments 
with 100 workers or more in private indus- 
tries. All surveys conducted over the 1979- 
89 period excluded establishments in Alaska 
and Hawaii, as well as part-time employees. 

Beginning in 1990, surveys of State 
and local governments and small estab- 
lishments are conducted in even-num- 
bered years and surveys of medium and 
large establishments are conducted in 
odd-numbered years. The small establish- 
ment survey includes all private nonfarm 
establishments with fewer than 100 work- 
ers, while the State and local government 
survey includes all governments, regard- 
less of the number of workers. All three 
surveys include full- and part-time work- 
ers, and workers in all 50 States and the 
District of Columbia. 

FOR ADDITIONAL INFORMATION on the 
Employee Benefits Survey, contact the Di- 
vision of Occupational Pay and Employee 
Benefit Levels: (202) 606-6222. 
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Work stoppages 


Description of the series 


Data on work stoppages measure the number 
and duration of major strikes or lockouts (in- 
volving 1,000 workers or more) occurring 
during the month (or year), the number of 
workers involved, and the amount of time lost 
because of stoppage. 

Data are largely from newspaper ac- 
counts and cover only establishments di- 
rectly involved in a stoppage. They do not 
measure the indirect or secondary effect of 
stoppages on other establishments whose 
employees are idle owing to material short- 
ages or lack of service. 


Definitions 


Number of stoppages: The number of 
strikes and lockouts involving 1,000 work- 
ers or more and lasting a full shift or longer. 

Workers involved: The number of 
workers directly involved in the stoppage. 

Number of days idle: The aggregate num- 
ber of workdays lost by workers involved in 
the stoppages. 

Days of idleness as a percent of esti- 
mated working time: Aggregate work- 
days lost as a percent of the aggregate num- 
ber of standard workdays in the period 
multiplied by total employment in the 
period. 


Notes on the data 


This series is not comparable with the one 
terminated in 1981 that covered strikes in- 
volving six workers or more. 

FOR ADDITIONAL INFORMATION on work 
stoppages data, contact the Division of 
Developments in Labor-Management 
Relations: (202) 606-6275. 


Price Data 
(Tables 2; 27-37) 


PRICE DATA are gathered by the Bureau 
of Labor Statistics from retail and pri- 
mary markets in the United States. Price 
indexes are given in relation to a base pe- 
riod—1982 = 100 for many Producer Price 
Indexes, 1982-84 = 100 for many Con- 
sumer Price Indexes (unless otherwise 
noted), and 1990 = 100 for International 
Price Indexes. 


Consumer Price Indexes 
Description of the series 


The Consumer Price Index (CPI) is a mea- 
sure of the average change in the prices paid 
by urban consumers for a fixed market bas- 
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ket of goods and services. The CPI is calcu- 
lated monthly for two population groups, 
one consisting only of urban households 
whose primary source of income is derived 
from the employment of wage earners and 
clerical workers, and the other consisting of 
all urban households. The wage earner in- 
dex (CPI-W) is a continuation of the historic 
index that was introduced well over a half- 
century ago for use in wage negotiations. 
As new uses were developed for the CPI in 
recent years, the need for a broader and more 
representative index became apparent. ‘The 
all-urban consumer index (CPI-U), introduced 
in 1978, is representative of the 1982-84 
buying habits of about 80 percent of the 
noninstitutional population of the United 
States at that time, compared with 32 per- 
cent represented in the cPI-w. In addition to 
wage earners and clerical workers, the CPI- 
U covers professional, managerial, and tech- 
nical workers, the self-employed, short-term 
workers, the unemployed, retirees, and oth- 
ers not in the labor force. 

The CPI is based on prices of food, cloth- 
ing, shelter, fuel, drugs, transportation fares, 
doctors’ and dentists’ fees, and other goods 
and services that people buy for day-to-day 
living. The quantity and quality of these 
items are kept essentially unchanged be- 
tween major revisions so that only price 
changes will be measured. All taxes directly 
associated with the purchase and use of items 
are included in the index. 

Data collected from more than 19,000 re- 
tail establishments and 57,000 housing units 
in 85 urban areas across the country are used 
to develop the “U.S. city average.” Separate 
estimates for 15 major urban centers are pre- 
sented in table 28. The areas listed are as in- 
dicated in footnote 1 to the table. The area 
indexes measure only the average change in 
prices for each area since the base period, and 
do not indicate differences in the level of 
prices among cities. 


Notes on the data 


In January 1983, the Bureau changed the 
way in which homeownership costs are 
meaured for the CPI-U. A rental equivalence 
method replaced the asset-price approach to 
homeownership costs for that series. In 
January 1985, the same change was made 
in the cPI-w. The central purpose of the 
change was to separate shelter costs from 
the investment component of home-owner- 
ship so that the index would reflect only the 
cost of shelter services provided by owner- 
occupied homes. An updated CPI-U and CPI- 
W were introduced with release of the Janu- 
ary 1987 data. 

FOR ADDITIONAL INFORMATION on con- 
sumer prices, contact the Division of Con- 
sumer Prices and Price Indexes: (202) 606— 
7000. 
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Producer Price Indexes 
Description of the series 


Producer Price Indexes (PPI) measure av- 
erage changes in prices received by domes- 
tic producers of commodities in all stages 
of processing. The sample used for calcu- 
lating these indexes currently contains about 
3,200 commodities and about 80,000 quo- 
tations per month, selected to represent the 
movement of prices of all commodities pro- 
duced in the manufacturing; agriculture, 
forestry, and fishing; mining; and gas and 
electricity and public utilities sectors. The 
stage-of-processing structure of PPI orga- 
nizes products by class of buyer and degree 
of fabrication (that is, finished goods, inter- 
mediate goods, and crude materials). The 
traditional commodity structure of PPI orga-— 
nizes products by similarity of end use or 
material composition. The industry and 
product structure of PPI organizes data in ac- 
cordance with the Standard Industrial Clas- 
sification (SIC) and the product code exten- 
sion of the SIC developed by the U.S. Bu- 
reau of the Census. 

To the extent possible, prices used in 
calculating Producer Price Indexes apply 
to the first significant commercial trans- 
action in the United States from the pro- 
duction or central marketing point. Price 
data are generally collected monthly, pri- 
marily by mail questionnaire. Most prices 
are obtained directly from producing 
companies on a voluntary and confiden- 
tial basis. Prices generally are reported for 
the Tuesday of the week containing the 
13th day of the month. 

Since January 1992, price changes for the 
various commodities have been averaged 
together with implicit quantity weights 
representing their importance in the total net 
selling value of all commodities as of 1987. 
The detailed data are aggregated to obtain 
indexes for stage-of-processing groupings, 
commodity groupings, durability-of-product 
groupings, and a number of special composite 
groups. All Producer Price Index data are 
subject to revision 4 months after original 
publication. 

FOR ADDITIONAL INFORMATION on pro- 
ducer prices, contact the Division of Indus- 
trial Prices and Price Indexes: (202) 606— 
7705. 


International Pricelndexes 


Description of the series 


The International Price Program produces 
monthly and quarterly export and import 
price indexes for nonmilitary goods traded 
between the United States and the rest of the 
world. The export price index provides a 
measure of price change for all products sold 


by U.S. residents to foreign buyers. (“Resi- 
dents” is defined as in the national income 
accounts; it includes corporations, busi- 
nesses, and individuals, but does not require 
the organizations to be U.S. owned nor the 
individuals to have U.S. citizenship.) The 
import price index provides a measure of 
price change for goods purchased from other 
countries by U.S. residents. 

The product universe for both the import 
and export indexes includes raw materials, 
agricultural products, semifinished manufac- 
tures, and finished manufactures, including 
both capital and consumer goods. Price data 
for these items are collected primarily by 
mail questionnaire. In nearly all cases, the 
data are collected directly from the exporter 
or importer, although in a few cases, prices 
are obtained from other sources. 

To the extent possible, the data gathered 
refer to prices at the U.S. border for exports 
and at either the foreign border or the U.S. 
border for imports. For nearly all products, the 
prices refer to transactions completed during 
the first week of the month. Survey respon- 
dents are asked to indicate all discounts, al- 
lowances, and rebates applicable to the re- 
ported prices, so that the price used in the cal- 
culation of the indexes is the actual price for 
which the product was bought or sold. 

In addition to general indexes of prices 
for U.S. exports and imports, indexes are also 
published for detailed product categories of 
exports and imports. These categories are 
defined according to the five-digit level of 
detail for the Bureau of Economic Analysis 
End-use Classification (SITC), and the four- 
digit level of detail for the Harmonized 
System. Aggregate import indexes by coun- 
try or region of origin are also available. 

BLS publishes indexes for selected catego- 
ries of internationally traded services, calcu- 
lated on an international basis and on a bal- 
ance-of-payments basis. 


Notes on the data 


The export and import price indexes are 
weighted indexes of the Laspeyres type. 
Price relatives are assigned equal importance 
within each harmonized group and are then 
aggregated to the higher level. The values as- 
signed to each weight category are based on 
trade value figures compiled by the Bureau 
of the Census. The trade weights currently 
used to compute both indexes relate to 1990. 

Because a price index depends on the 
same items being priced from period to pe- 


riod, it is necessary to recognize when a- 


product’s specifications or terms of transac- 
tion have been modified. For this reason, the 
Bureau’s questionnaire requests detailed de- 
scriptions of the physical and functional 
characteristics of the products being priced, 
as well as information on the number of units 
bought or sold, discounts, credit terms, pack- 


aging, class of buyer or seller, and so forth. 
When there are changes in either the specifi- 
cations or terms of transaction of a product, 
the dollar value of each change is deleted 
from the total price change to obtain the 
“pure” change. Once this value is deter- 
mined, a linking procedure is employed 
which allows for the continued repricing of 
the item. 

For the export price indexes, the preferred 
pricing is f.a.s. (free alongside ship) U.S. port 
of exportation. When firms report export 
prices f.0.b. (free on board), production point 
information is collected which enables the 
Bureau to calculate a shipment cost to the 
port of exportation. An attempt is made to 
collect two prices for imports. The first is the 
import price f.o.b. at the foreign port of ex- 
portation, which is consistent with the basis 
for valuation of imports in the national ac- 
counts. The second is the import price 
c.i.f.(costs, insurance, and freight) at the U.S. 
port of importation, which also includes the 
other costs associated with bringing the prod- 
uct to the U.S. border. It does not, however, 
include duty charges. For a given product, 
only one price basis series is used in the con- 
struction of an index. 

FOR ADDITIONAL INFORMATION on inter- 
national prices, contact the Division of In- 
ternational Prices: (202) 606-7155. 


Productivity Data 
(Tables 2; 38-41) 


Business sector and major 
sectors 


Description of the series 


The productivity measures relate real output 
to real input. As such, they encompass a fam- 
ily of measures which include single-factor 
input measures, such as output per unit of 
labor input (output per hour) or output per 
unit of capital input, as well as measures of 
multifactor productivity (output per unit of 
combined labor and capital inputs). The Bu- 
reau indexes show the change in output rela- 
tive to changes in the various inputs. The 
measures cover the business, nonfarm busi- 
ness, manufacturing, and nonfinancial cor- 
porate sectors. 

Corresponding indexes of hourly com- 
pensation, unit labor costs, unit nonlabor 
payments, and prices are also provided. 


Definitions 


Output per hour of all persons (labor 
productivity) is the quantity of goods and 
services produced per hour of labor input. 
Output per unit of capital services (capi- 
tal productivity) is the quantity of goods 
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and services produced per unit of capital 
services input. Multifactor productivity 
is the quantity of goods and services pro- 
duced per combined unit of labor and capi- 
tal inputs. 

Compensation per hour is total compen- 
sation divided by hours at work. Total com- 
pensation equals the wages and salaries of 
employees plus employers’ contributions for 
social insurance and private benefit plans, 
plus an estimate of these payments for the 
self-employed (except for nonfinancial cor- 
porations in which there are no self-em- 
ployed). Real compensation per hour is 
compensation per hour deflated by the 
change in the Consumer Price Index for All 
Urban Consumers. 

Unit labor costs are the labor compen- 
sation costs expended in the production of a 
unit of output and are derived by dividing 
compensation by output. Unit nonlabor 
payments include profits, depreciation, 
interest, and indirect taxes per unit of out- 
put. They are computed by subtracting com- 
pensation of all persons from current-dollar 
value of output and dividing by output. 
Unit nonlabor costs contain all the com- 
ponents of unit nonlabor payments except 
unit profits. 

Unit profits include corporate profits 
with inventory valuation and capital con- 
sumption adjustments per unit of output. 

Hours of all persons are the total hours 
at work of payroll workers, self-employed 
persons, and unpaid family workers. 

Labor inputs are hours of all persons ad- 
justed for the effects of changes in the edu- 
cation and experience of the labor force. 

Capital services are the flow of services 
from the capital stock used in production. It 
is developed from measures of the net stock 
of physical assets—equipment, structures, 
land, and inventories—weighted by rental 
prices for each type of asset. 

Combined units of labor and capital 
inputs are derived by combining changes in 
labor and capital input with weights which 
represent each component’s share of total 
output. The indexes for capital services, labor 
inputs, and combined units of labor and 
capital are based on changing weights 
which are averages of the shares in the 
current and preceding year (the Tornquist 
index-number formula). 


Notes on the data 


Business sector output is an annually-weighted 
index constructed by excluding from real gross 
domestic product (cpp) the following outputs: 
general government, nonprofit institutions, 
paid employees of private households, and the 
rental value of owner-occupied dwellings. 
Nonfarm business also excludes farming. Pri- 
vate business and private nonfarm business 
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further exclude government enterprises. The 
measures are supplied by the U.S. Department 
of Commerce’s Bureau of Economic Analy- 
sis. Annual estimates of manufacturing sectoral 
output are produced by the Bureau of Labor 
Statistics. Quarterly manufacturing output in- 
dexes from the Federal Reserve Board are ad- 
justed to these annual output measures by the 
Bis. Compensation data are developed from 
data of the Bureau of Economic Analysis and 
the Bureau of Labor Statistics. Hours data are 
developed from data of the Bureau of Labor 
Statistics. 

The productivity and associated cost 
measures in tables 38-41 describe the rela- 
tionship between output in real terms and the 
labor and capital inputs involved in its pro- 
duction. They show the changes from period 
to period in the amount of goods and services 
produced per unit of input. 

Although these measures relate output to 
hours and capital services, they do not mea- 
sure the contributions of labor, capital, or any 
other specific factor of production. Rather, 
they reflect the joint effect of many influences, 
including changes in technology; shifts in the 
composition of the labor force; capital invest- 
ment; level of output; changes in the utiliza- 
tion of capacity, energy, material, and research 
and development; the organization of produc- 
tion; managerial skill; and characteristics and 
efforts of the work force. 

FOR ADDITIONAL INFORMATION on this 
productivity series, contact the Division of 
Productivity Research: (202) 606-5606. 


Industry productivity 
measures 


Description of the series 


The BLS industry productivity data 
supplement the measures for the business 
economy and major sectors with annual 
measures of labor productivity for se- 
lected industries at the three- and four- 
digit levels of the Standard Industrial 
Classification system. The industry meas- 
ures differ in methodology and data 
sources from the productivity measures 
for the major sectors because the industry 
measures are developed independently of 
the National Income and Product Ac- 
counts framework used for the major 
sector measures. 


Definitions 


Output per employee hour is derived by di- 
viding an index of industry output by an index 
of aggregate hours of all employees. Output 
indexes are based on quantifiable units of 
products or services, or both, combined with 
value-share weights. Whenever possible, 
physical quantities are used as the unit of mea- 


surement for output. If quantity data are not 
available for a given industry, data on the con- 
stant-dollar value of production are used. 

The labor input series consist of the 
hours of all employees (production and 
nonproduction workers), the hours of all 
persons (paid employees, partners, propri- 
etors, and unpaid family workers), or the 
number of employees, depending upon the 
industry. 


Notes on the data 


The industry measures are compiled from 
data produced by the Bureau of Labor Sta- 
tistics, the Departments of Commerce, Inte- 
rior, and Agriculture, the Federal Reserve 
Board, regulatory agencies, trade associa- 
tions, and other sources. 

For most industries, the productivity 
indexes refer to the output per hour of all 
employees. For some transportation indus- 
tries, only indexes of output per employee 
are prepared. For some trade and service 
industries, indexes of output per hour of 
all persons (including self-employed) are 
constructed. 

FOR ADDITIONAL INFORMATION on this se- 
ries, contact the Division of Industry Produc- 
tivity Studies: (202) 606-5618. 


International Comparisons 
(Tables 42-44) 


Labor force and 
unemployment 


Description of the series 


Tables 42 and 43 present comparative meas- 
ures of the labor force, employment, and un- 
employment—approximating U.S. con- 
cepts—for the United States, Canada, Aus- 
tralia, Japan, and several European countries. 
The unemployment statistics (and, to a lesser 
extent, employment statistics) published by 
other industrial countries are not, in most 
cases, comparable to U.S. unemployment 
statistics. Therefore, the Bureau adjusts the 
figures for selected countries, where neces- 
sary, for all known major definitional differ- 
ences. Although precise comparability may 
not be achieved, these adjusted figures pro- 
vide a better basis for international compari- 
sons than the figures regularly published by 
each country. 


Definitions 


For the principal U.S. definitions of the la- 
bor force, employment, and unemploy- 
ment, see the Notes section on Employment 
and Unemployment Data: Household survey 
data. 
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Notes on the data 


The adjusted statistics have been adapted to 
the age at which compulsory schooling ends 
in each country, rather than to the U.S. stan- 
dard of 16 years of age and older. Therefore, 
the adjusted statistics relate to the population 
aged 16 and older in France, Sweden, and 


- the United Kingdom; 15 and older in Canada, 


Australia, Japan, Germany, Italy from 1993 
onward, and the Netherlands; and 14 and 
older in Italy prior to 1993. The institutional 
population is included in the denominator of 
the labor force participation rates and em- 
ployment-population ratios for Japan and 
Germany; itis excluded for the United States 
and the other countries. 

In the U.S. labor force survey, persons on 
layoff who are awaiting recall to their jobs 
are classified as unemployed. European and 
Japanese layoff practices are quite different 
in nature from those in the United States; 
therefore, strict application of the U.S. defi- 
nition has not been made on this point. For 
further information, see Monthly Labor Re- 
view, December 1981, pp. 8-11. 

The figures for one or more recent years 
for France, Germany, Italy, the Netherlands, 
and the United Kingdom are calculated us- 
ing adjustment factors based on labor force 
surveys for earlier years and are considered 
preliminary. The recent-year measures for 
these countries, therefore, are subject to re- 
vision whenever data from more current la- 
bor force surveys become available. 

There are breaks in the data series for the 
United States (1990, 1994), France (1992), 
Italy (1991, 1993), the Netherlands (1988), 
and Sweden (1987). 

For the United States, the break in series 
reflects a major redesign of the labor force 
survey questionnaire and collection method- 
ology introduced in January 1994. Revised 
population estimates based on the 1990 Cen- 
sus, adjusted for the estimated undercount, 
also were incorporated. In 1996, previously 
published data for the 1990-1993 period 
were revised to reflect the 1990 census-based 
population controls, adjusted for the un- 
dercount. Therefore, data for 1994 onward 
are not directly comparable with data for 
1993 and earlier years because of the rede- 
sign, and data for 1990 onward are not di- 
rectly comparable with data for 1989 and 
earlier years because of the introduction of , 
the 1990 census-based population controls, 
adjusted for the undercount. See the Notes 
section on Employment and Unemployment 
Data of this Review. 

For France, the 1992 break reflects the 
substitution of standardized European Union 
Statistical Office (EUROSTAT) unemployment 
statistics for the unemployment data esti- 
mated according to the International Labor 
Office (ILO) definition and published in the 
Organization for Economic Cooperation and 


Development (OECD) annual yearbook and 
quarterly update. This change was made be- 
cause the EUROSTAT data are more up-to-date 
than the OECD figures. Also, since 1992, the 
EUROSTAT definitions are closer to the U.S. 
definitions than they were in prior years. The 
impact of this revision was to lower the un- 
employment rate by 0.1 percentage point in 
1992 and 1993, by 0.4 percentage point in 
1994, and 0.6 percentage point in 1995. 

For Italy, the 1991 break reflects a revi- 
sion in the method of weighting sample data. 
The impact was to increase the unemploy- 
ment rate by approximately 0.3 percentage 
point, from 6.6 to 6.9 percent in 1991. 

In October 1992, the survey methodology 
was revised and the definition of unemploy- 
ment was changed to include only those who 
were actively looking for a job within the 30 
days preceding the survey and who were 
available for work. In addition, the lower age 
limit for the labor force was raised from 14 
to 15 years. (Prior to these changes, BLS ad- 
justed Italy’s published unemployment rate 
downward by excluding from the unem- 
ployed those persons who had not 
actively sought work in the past 30 days.) 
The break in the series also reflects the in- 
corporation of the 1991 population census re- 
sults. The impact of these changes was to 
raise Italy’s adjusted unemployment rate by 
approximately 1.2 percentage points, from 
8.3 to 9.5 percent in fourth-quarter 1992. 
These changes did not affect employment 
significantly, except in 1993. Estimates by 
the Italian Statistical Office indicate that em- 
ployment declined by about 3 percent in 
1993, rather than the nearly 4 percent indi- 
cated by the data shown in table 43. This dif- 
ference is attributable mainly to the incorpo- 
ration of the 1991 population benchmarks in 
the 1993 data. Data for earlier years have not 
been adjusted to incorporate the 1991 census 
results. } 

For the Netherlands, a new survey ques- 
tionnaire was introduced in 1992 that al- 
lowed for a closer application of ILO guide- 
lines. EUROSTAT has revised the Dutch series 
back to 1988 based on the 1992 changes. The 
1988 revised unemployment rate is 7.6 per- 
cent; the previous estimate for the same year 
was 9.3 percent. 

There have been two breaks in series in 
the Swedish labor force survey, in 1987 and 
1993. Adjustments have been made for the 
1993 break back to 1987. In 1987, a new 
questionnaire was introduced. Questions re- 


garding current availability were added and - 


the period of active workseeking was re- 
duced from 60 days to 4 weeks. These 
changes lowered Sweden’s 1987 unemploy- 
ment rate by 0.4 percentage point, from 2.3 
to 1.9 percent. In 1993, the measurement pe- 
riod for the labor force survey was changed 
to represent all 52 weeks of the year rather 
than one week each month and a new adjust- 


ment for population totals was introduced. 
The impact was to raise the unemployment 
rate by approximately 0.5 percentage point, 
from 7.6 to 8.1 percent. Statistics Sweden 
revised its labor force survey data for 1987— 
1992 to take into account the break in 1993. 
The adjustment raised the Swedish unem- 
ployment rate by 0.2 percentage point in 
1987 and gradually rose to 0.5 percentage 
point in 1992. 

Beginning with 1987, BLS has adjusted 
the Swedish data to classify students who 
also sought work as unemployed. The im- 
pact of this change was to increase the ad- 
justed unemployment rate by 0.1 percentage 
point in 1987 and by 1.8 percentage points 
in 1994, when unemployment was higher. By 
1994, the adjusted unemployment rate had 
risen from 7.8 to 9.6 percent due to the ad- 
justment to include students. 

The net effect of the 1987 and 1993 
changes and the BLS adjustment for students 
seeking work lowered Sweden’s 1987 unem- 
ployment rate from 2.3 to 2.2 percent. 

FOR ADDITIONAL INFORMATION on this se- 
ries, contact the Division of Foreign Labor 
Statistics: (202) 606-5654. 


Manufacturing productivity 
and labor costs 


Description of the series 


Table 44 presents comparative measures of 
manufacturing labor productivity (output 
per hour), hourly compensation costs, and 
unit labor costs for the United States, 
Canada, Japan, and nine European coun- 
tries. These measures are limited to trend 
comparisons—that is, intercountry series of 
changes over time—trather than level com- 
parisons because reliable international com- 
parisons of the levels of manufacturing out- 
put are unavailable. BLS constructs these 
comparative indexes from three basic 
aggregative measures—output, total labor 
hours, and total compensation. The hours 
and compensation measures refer to all em- 
ployed persons, including self-empoyed 
persons and unpaid family workers, in the 
United States, Canada, Japan, France, Ger- 
many, Norway, and Sweden, and to all em- 
ployees (wage and salary earners) in the 
other countries. The figures for Canada are 
the official measures prepared by Statistics 
Canada. 


Definitions 


Output, in general, refers to value added in 
manufacturing (gross product originating) in 
constant prices from the national accounts 
of each country. However, output for Japan 
prior to 1970 and the Netherlands from 1969 
to 1977 are indexes of industrial production. 
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The national accounts measures for the 
United Kingdom are essentially identical to 
its indexes of industrial production. While 
methods of deriving national accounts mea- 
sures differ substantially from country to 
country, the use of different procedures does 
not, in it-self, connote lack of comparabil- 
ity—trather, it reflects differences among 
countries in the availability and reliability 
of underlying data series. 

The price base years used to measure real 
output and the frequency and method of 
changing price weights differ among the coun- 
tries, and this can lead to differences in real 
output growth rates. The real manufacturing 
output data currently being used for the United 
States are 1987 fixed-price-weighted mea- 
sures; they are available only from 1977 for- 
ward. With the exception of Japan, which uses 
fixed-weighted measures for long periods, the 
foreign countries covered in BLS series link 
fixed-weighted measures covering various 
periods, although the methods used differ. The 
measures for Norway for 1987-92 are annual 
chain-linked measures based on relative prices 
of the preceding year. 

Hours refer to hours worked in all coun- 
tries. The measures are developed from sta- 
tistics of manufacturing employment and ay- 
erage hours. The series used for France (from 
1970 forward), Norway, and Sweden are of- 
ficial series published with the national ac- 
counts. Where official total hours series are 
not available, the measures are developed by 
BLS using employment figures published 
with the national accounts, or other compre- 
hensive employment series, and estimates of 
annual hours worked. For Germany, BLS uses 
estimates of average hours worked devel- 
oped by a research institute connected with 
the Ministry of Labor for use with the na- 
tional accounts employment figures. For the 
other countries, BLS constructs its own esti- 
mates of average hours. 

Compensation (labor cost) includes all 
payments in cash or kind made directly to 
employees plus employer expenditures for 
legally required insurance programs and 
contractual and private benefit plans. For 
France and Sweden, compensation is in- 
creased to account for other significant pay- 
roll taxes, even if they are not for the direct 
benefit of workers, because such taxes are 
regarded as labor costs. For the United 
Kingdom, compensation is reduced for the 
years 1967-91 to account for employment 
susidies. However, compensation does not 
include all items of labor costs. The costs 
of recruitment, employee training, and plant 
facilities and services—such as cafeterias 
and medical clinics—are not covered be- 
cause data are not available for most coun- 
tries. The compensation measures are from 
the national accounts, except those for Bel- 
gium, which are developed by BLS using 
statistics on employment, average hours, 
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and hourly compensation. Self-employed 
workers are included in the all employed 
persons measures assuming that their hourly 
compensation is equal to the average for 
wage and salary employees. 


Notes on the data 


In general, the measures relate to total 
manufacturing as defined by the International 
Standard Industrial Classification. However, 
the measures for France and Italy (beginning 
1970), refer to mining and manufacturing less 
energy-related products; the measures for 
Denmark include mining and exclude 
manufacturing handicrafts from 1960 to 1966; 
and the measures for the Netherlands exclude 
petroleum refining and include coal mining 
from 1969 to 1976. 

The figures for one or more recent years 
may be based on current indicators of manu- 
facturing output (such as industrial produc- 
tion indexes), employment, average hours, 
and hourly compensation and are considered 
preliminary until the national accounts and 
other statistics used for the long-term mea- 
sures becomes available. 

FOR ADDITIONAL INFORMATION on this 
series, contact the Division of Foreign Labor 
Statistics: (202) 606-5654. 


Occupational Injury 
and Illness Data 


(Table 45) 


Survey of Occupational 
Injuries and Illnesses 


Description of the series 


The Survey of Occupational Injuries and Ill- 
nesses collects data from employers about their 
workers’ job-related nonfatal injuries and ill- 
nesses. The information that employers provide 
is based on records that they maintain under 
the Occupational Safety and Health Act of 
1970. Self-employed individuals, farms with 
fewer than 11 employees, employers regulated 
by other Federal safety and health laws, and 
Federal, State, and local government agencies 
are excluded from the survey. 

The survey is a Federal-State cooperative 
program with an independent sample se- 
lected for each participating State. A strati- 
fied random sample with a Neyman alloca- 
tion is selected to represent all private indus- 
tries in the State. The survey is stratified by 
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Standard Industrial Classification (SIC) and 
size of employment. 


Definitions 


Under the Occupational Safety and Health 
Act, employers maintain records of nonfatal 
work-related injuries and illnesses that in- 
volve one or more of the following: loss of 
consciousness, restriction of work or motion, 
transfer to another job, or medical treatment 
other than first aid. 

Occupational injury is any injury such as 
a cut, fracture, sprain, or amputation that re- 
sults from a work-related event or a single, in- 
stantaneous exposure in the work environment. 

Occupational illness is an abnormal con- 
dition or disorder, other than one resulting 
from an occupational injury, caused by expo- 
sure to factors associated with employment. 
It includes acute and chronic illnesses or dis- 
ease which may be caused by inhalation, ab- 
sorption, ingestion, or direct contact. 

Lost workday injuries and illnesses are 
cases that involve days away from work, or 
days of restricted work activity, or both. 

Lost workdays include the number of 
workdays (consecutive or not) on which the 
employee was either away from work or at 
work in some restricted capacity, or both, be- 
cause of an occupational injury or illness. BLS 
measures of the number and incidence rate of 
lost workdays were discontinued beginning 
with the 1993 survey. The number of days 
away from work or days of restricted work 
activity does not include the day of injury or 
onset of illness or any days on which the em- 
ployee would not have worked, such as a Fed- 
eral holiday, even though able to work. 

Incidence rates are computed as the 
number of injuries and/or illnesses or lost 
work days per 100 full-time workers. 


Notes on the data 


The definitions of occupational injuries and 
illnesses are from Recordkeeping Guidelines 
for Occupational Injuries and Illnesses (U.S. 
Department of Labor, Bureau of Labor Sta- 
tistics, September 1986). 

Estimates are made for industries and em- 
ployment size classes for total recordable 
cases, lost workday cases, days away from 
work cases, and nonfatal cases without lost 
workdays. These data also are shown sepa- 
rately for injuries. Illness data are available 
for seven categories: Occupational skin dis- 
eases or disorders, dust diseases of the lungs, 
respiratory conditions due to toxic agents, 
poisoning (systemic effects of toxic agents), 
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disorders due to physical agents (other than 
toxic materials), disorders associated with 
repeated trauma, and all other occupational 
illnesses. 

The survey continues to measure the 
number of new work-related illness cases 
which are recognized, diagnosed, and re- 
ported during the year. Some conditions, for 
example, long-term latent illnesses caused by 
exposure to carcinogens, often are difficult 
to relate to the workplace and are not ad- 
equately recognized and reported. These 
long-term latent illnesses are believed to be 
understated in the survey’s illness measure. 
In contrast, the overwhelming majority of the 
reported new illnesses are those which are 
easier to directly relate to workplace activity 
(for example., contact dermatitis and carpal 
tunnel syndrome). 

Most of the estimates are in the form of 
incidence rates, defined as the number of in- 
juries and illnesses per 100 equivalent full- 
time workers. For this purpose, 200,000 em- 
ployee hours represent 100 employee years 
(2,000 hours per employee). Full detail on the 
available measures is presented in the annual 
bulletin, Occupational Injuries and Illnesses: 
Counts, Rates, and Characteristics. 

Comparable data for more than 40 States 
and territories are available from the BLS 
Office of Safety, Health and Working Con- 
ditions. Many of these States publish data on 
State and local government employees in 
addition to private industry data. 

Mining and railroad data are furnished to 
BLS by the Mine Safety and Health Adminis- 
tration and the Federal Railroad Administra- 
tion. Data from these organizations are in- 
cluded in both the national and State data 
published annually. 

With the 1992 survey, BLS began publish- 
ing details on serious, nonfatal incidents re- 
sulting in days away from work. Included are 
some major characteristics of the injured and 
ill workers, such as occupation, age, gender, 
race, and length of service, as well as the cir- 
cumstances of their injuries and illnesses (na- 
ture of the disabling condition, part of body 
affected, event and exposure, and the source 
directly producing the condition). In general, 
these data are available nationwide for de- 
tailed industries and for individual States at 
more aggregated industry levels. 

FOR ADDITIONAL INFORMATION on occu- 
pational injuries and illnesses, contact the 
Office of Occupational Safety, Health and 
Working Conditions at (202) 606-6180, or 
access the BLS Internet site at: http:// 
www.bls.gov/oshhome.htm. 


1. Labor market indicators 


Selected indicators 


Employment data 


Employment status of the civilian noninstitutionalized 


population (household survey): 
Labor force participation rate... eee cseseteeeeeseeeeetseeeeeeenene 


25 years and over... 


Employment, nonfarm (payroll data), in thousands:' 


117,203 | 115,611 | 116,484 | 116,956 | 117,441 | 117,928 | 118,466 | 119,264 

Private sector...... “ 97,892 96,388 97,222 97,663 98,103 98,587 99,101 99,830 
Goods-producing....... 24,156 24,277 24,175 24,148 24,187 24,249 
Manufacturing...... 18,475 18,554 18,434 18,366 18,307 18,295 


Service-producing 91,455 92,207 93,266 93,780 94,279 95,015 


Average hours: 


NMR hs his ask concn isis yaonn esi tssesin at Cones on¥aXnéinebsnaine . ; 34.7 34.6 34.4 34.4 34.3 34.4 
Manufacturing 42.1 42.0 41.4 41.4 40.9 417 
Overtime 47 4.7 4.3 4.3 4.2 46 


Employment Cost index 


Percent change in the ECI, compensation: 
All workers (excluding farm, household and Federal workers)... 
Private industry workers 
Goods-producing~ 
Service-producing~ 
State and local government workers. 


Workers by bargaining status (private industry): 


Nonunion.... 


' Quarterly data seasonally adjusted. 
2 Goods-producing industries include mining, construction, and manufacturing. Service-producing industries include all other private sector industries. 
— Data not available. 


119,958 
100,422 
24,273 
18,266 
95,685 


34.4 
41.7 
4.5 


oN ® DO 
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2. Annual and quarterly percent changes in compensation, prices, and productivity 


Selected measures 


Compensation data’? 


Employment Cost Index—compensation (wages, 
salaries, benefits): 


Civilian nonfarm 0.8 
Private nonfarm... & 
Employment Cost Index—wages and salaries: 
Civilian nonfarm 9 
Private nonfarm. if 
Consumer Price Index (All Urban Consumers): All Items. ff 
Producer Price Index: 

Finished goods =f 
Finished consumer goods 2 
Capital equipment -6 

Intermediate materials, supplies, and components 2 

Grade Materials os czsctcsocsvcsanacoscen shes) yansacenowsseaverttussyneacdnacbine) -.3 
Productivity data? 
Output per hour of all persons: 
Business sector................ 0 
Nonfarm business sector.. ma: 


Nonfinancial corporations” ceneee bar Pong reettcy gas See eee cho oN 


‘ Annual changes are December-to-December changes. Quarterly changes are ° Annual rates of change are computed by comparing annual averages. 
calculated using the last month of each quarter. Compensation and price data are Quarterly percent changes reflect annual rates of change in quarterly indexes. 
not seasonally adjusted, and the price data are not compounded. The data are seasonally adjusted. 

? Excludes Federal and private household workers. * Output per hour of all employees. 


3. Alternative measures of wage and compensation changes 


Quarterly average 


Four quarters ending— 
Components 


Average hourly compensation: ' 


All persons, DuSiN@SS S@CTOF...........cccceseeeeseceseees Sea 3.9 
All persons, nonfarm business sector. 3.7 
Employment Cost Index—compensation: 
Civillanmontanmar sea Be et NR SR i : . i : : L : i f 2.8 
Private nonfam.... 2.9 
Union.......<. 2.6 
Nonunion............s0 29 
State and local governments.... 2.5 
Employment Cost index—wages and salaries: 
Civilian nonfarm? .....cssssssecssssssseseesssseen : i : f | A y } i i i 3.2 
3.3 
27 
3.5 


State and local governments.... 


' Seasonally adjusted. "Quarterly average" is percent change from a quarter ago, at an annual rate. 
? Excludes Federal and household workers. 
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4. Employment status of the population, by sex, age, race, and Hispanic origin, monthly data seasonally adjusted 


Numbers in thousands] 


Employment status |Anmualaverage| 1995 | 


TOTAL 
civilian noninstitutional 
199,508 199,733 | 199,921 200,459 201,463 
Civilian labor force.. t 132,471 | 132,352 133,108 | 133,655 | 133,361 | 133,910 | 133,669 134,818 

Participation rate......... i Hy 66.4 66.3 66.6 66.6 66.9 66.6 66.9 66.7 A ; i i 66.9 


Employed..........:e-scceeee 125,062 | 124,981 | 125,226 | 125,663 | 126,151 | 126,095 | 126,462 | 126,610 127,597 
Employment-pop- 


ulation ratio”.........0... H 62.7 i 63.1 i ! : F f h 63.3 
Unemployed....... | 7,677 7,504 7,221 
Unemployment rate.... i N H A 5.8 4 5.6 K i : 4 ; / i 5.4 
Not in the labor force........ 66,730 66,266 66,645 


Men, 20 years and over 
Civilian noninstitutional 


population’...... ‘ 88,046 88,971 
Civilian labor force.. .| 66,921 67,171 | 67,133 3 68,114 68,247 | 68,397 
Participation rate......... 76.8 ; 76.3 76.1 ' ; 4 : \ f i 76.8 ! 76.8 76.9 
Employed.....seseccccscseessee 63,294 63,901 | 63,879 65,286 65,293 | 65,353 


Employment-pop- 
ulation ratio” es | : 72.6 72.4 : ; i : i ! ! } 73.5 73.5 
Agriculture 2,259 2,252 5 2,419 2,364 
Nonagricultural 
industries. 61,642 | 61,627 62,873 | 62,989 
Unemployed... : 6,270 | 3,254 2,954] 3,044 
Unemployment rate... : f 4.9 48 K : ; i 4 - . 4 4.3 4.5 


Women, 20 years and over 
Civilian noninstitutional 


97,366 
Civilian labor force.. 5 57,903 58,102 | 58,225 58,534 
Participation rate. . F i R 2 i i 59.8 K i R 59.9 59.9 M 5 60.1 
Employed... 55,146 55,266 | 55,522 55,701 
Employment-pop- 
ulation ratio”. ; 57.0 : ; 56.9 57.2 f : 57.2 
Agriculture. 844 829 781 
Nonagricultural 
industries... 54,303 54,693 54,921 
Unemployed.... 2,757 2,704 2,833 
Unemployment rate.... P x i , } 48 5 i A ; 46 i ( 4.8 
Both sexes, 16 to 19 years 
Civilian noninstitutional 
population’...... | 14,757 | 14,805 15,126 
Civilian labor force.. é 7,772 7,776 7,887 
Participation rate......... é K : : ; : 52.7 52.5 ‘ i if é . 4 52.1 
Employed........sc:sseessseees 6,411 6,480 6,543 
Employment-pop- 
ulation ratio” ss, P k 43.4 43.8 : : : 43.3 
Agriculture ; 5 240 263 210 
Nonagricultural 
industries. 6,171 6,217 6,333 
Unemployed... | 1,362] 1,296 1,344 
Unemployment rate... f u H 17.5 16.7 i ; : 17.0 
White 
Civilian noninstitutional 
population’ 165,555 | 166,914 | 167,441 | 167,545 | 167,669 | 167,757 | 167,853 | 167,973 168,222 | 168,345 | 168,489 | 168,639 | 168,788 | 168,924 
Civilian labor force.. -| 111,082 | 111,950 | 112,023 | 111,987 | 112,198 | 112,747 | 112,970 | 112,613 | 113,109 | 112,941 | 113,076 | 112,832 | 113,316 | 113,616 | 113,867 
Participation rate. “ 67.1 67.1 66.9 I 66.9 67.2 67.3 67.0 67.3 67.1 67.2 67.0 67.2 67.3 67.4 
Employed..............:0:0 105,190 106,451 106,576 | 107,224 | 107,497 | 107,319 | 107,612 | 107,757 | 107,772 | 107,828 | 108,256 108,587 
Employment-pop- 
ulation ratio®............. 63.5 5 63.6 F 63.6 H 64.0 63.9 3 64.1 i 64.0 64.3 
Unemployed................+44 5,892 5,572 5,623 5,473 5,294 5,184 5,004 5,280 
Unemployment rate... 5.3 . 5.0 é i A 48 4.7 : 46 4.4 “ i 4.6 
Black 
Civilian noninstitutional 
population’............ bs 2 23,519 23,762 
Civilian labor force.. i 14,817 14,827 14,971 15,260 
Participation rate. 4 - 63.7 F i 4 63.2 Fs 63.7 i 7 i i 64.2 
Employed... a 13,279 13,302 13,399 13,644 
Employment-pop- 
ulation ratio®........... ; 57.1 ; A : 56.7 K 57.0 s 57.9 Y ! 57.4 
Unemployed............0004 1,538 1,525 1,573 1,609 1,617 
Unemployment rate... 10.4 i js i 10.3 " ; y 10.5 ; i 10.6 


See footnotes at end of table. 
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4. Continued—Employment status of the population, by sex, age, race, and Hispanic origin, monthly data seasonally adjusted 


[Numbers in thousands] 


Employment status 


Hispanic origin 


Civilian noninstitutional 
population’ Peskeiivesy's ade swasats 
Civilian labor force............. 
Participation rate.. 
Employed. 
Employment-pop- 
ulation ratio* 
Unemployed. ae 

Unemployment rate... 


' The population figures are not seasonally adjusted. data for the "other races" groups are not-presented and Hispanics are included in both 


? Civilian employment as a percent of the civilian noninstitutional population. white and black population groups. 
NOTE: Detail for the above race and Hispanic-origin groups will not sum to totals because 


5. Selected employment indicators, monthly data seasonally adjusted 


[In thousands] 


Characteristic 
Employed, 16 years and over.. 


123,060 
66,450 
56,610 


124,900 
67,377 
57,523 


125,062 | 125,068 
67,177 | 67,290 
57,885 | 57,778 


125,226 
67,501 
57,725 


126,151 
67,856 
58,294 


126,610 
68,283 
58,326 


127,055 
68,442 
58,613 


Married men, spouse 


DRBGGIS. tusvcesccncasatssterneseners 41,414 | 42,048) 42,081 | 42,082) 42,171] 42,339 42,178] 42,067 42,587 42,622 
Married women, spouse 
PHOSONM S ancncencnics eases name n 31,536 | 32,063 | 32,153] 32,071 | 32,078} 32,101 | 32,053 | 31,868 32,649 32,732 
Women who maintain : 
families rds. caccetteereceeseen 7,053 7,164 7,274 7,271 7,294 7,295 7,397 7,389 7,291 
Class of worker 
Agriculture: 
Wage and salary workers..... 1,715 1,814 1,750 1,776 1,954 1,862 
Self-employed workers........ 1,645 1,580 1,514 1,535 1,547 1,531 1,484 


Unpaid family workers......... 49 34 42 48 34 52 


Nonagricultural industries: 
Wage and salary workers..... 
Govemment. 
Private industries... 


110,517 
18,293 
92,224 


112,448 | 112,722 | 112,742 
18,362 | 18,288 | 18,206 
94,086 | 94,434 | 94,536 


112,568 
18,044 
94,524 


113,165 
18,259 
94,906 


114,294 
18,294 
96,000 


113,527 
18,290 
95,237 


114,032 
18,256 
95,776 


Private households........ 966 963 980 964 931 873 844 918 935 
UNG ee teseccccsccanccactucecnse 91,258 | 93,123} 93,454] 93,572} 93,593 | 94,032 94,393 | 94,858 95,065 
Self-employed workers. 9,003 8,902 8,853 8,881 8,913 8,953 9,081 8,878 8,998 


Unpaid family workers 131 105 105 85 116 101 124 130 


Persons at work part time’ 
All industries: 
Part time for economic 
TOASONS crcscrvescescccerspanert 
Slack work or business 


4,473 4,435 4,41 1 4,091 4,502 4,277 4,366 4,354 


conditions.......... ane 2,471 2,526 2,492 2,250 2,533 2,216 2,589 2,477 2,426 
Could only find part-time 

WONKS feces cere casanetecs ota 1,648 1,589 1,509 1,621 1,596 1,719 1,494 1,610 1,616 
Part time for noneconomic 

VOQROUG ins. pecseceter scans 17,734 | 17,452) 17,406| 17,198 | 17,493] 17,915 17,620 17,814 | 18229} 17,710 


Nonagricultural industries: 
Part time for economic 
aided eeriasint a ateitaigs OE 4,283 


4,258 3,842 4,274 4,223 4,068 4,159 4,205 4,128 


2,419 2,394 2,114 2,382 2,386 2,092 2,457 2,350 2,318 


1,622 1,560 1,472 1,607 1,561 1,663 1,479 1,600 1,574 


Part time for noneconomic 
(ODBOMNS sinc cass cases eie ee 


16,852 | 16,775 | 16,520] 16,884] 17,266 17,038 17,157 | 17,613 | 17,036 


' Excludes persons “with a job but not at work" during the survey period for such reasons as vacation, illness, or industrial disputes. 
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6. Selected unemployment indicators, monthly data seasonally adjusted 


[Unemployment rates] 


Selected categories 
| 1904 | 1995 | Nov. | Dec. | Jan. | Feb. | mar. | Apr. | May | June | July | 
Characteristic 
Total, all workers. 5.5 5.6 5.4 5.6 4 : i F 5.4 
Both sexes, 16 to 19 years... 18.0 18.2 16.6 17.5 16.7 16.4 15.9 16.4 17.2 15.6 16.1 17.0 
Men, 20 years and over........ 4.8 49 4.9 5.0 48 48 4.6 4.7 4.2 4.5 4.3 4.5 
Women, 20 years and over... 4.8 4.7 5.0 48 
White, total... 4.6 
Both sexes, 16 to 19 years.. 14.2 
Men, 16 to 19 years...... 15.6 
Women, 16 to 19 years. 12.7 
Men, 20 years and over... 3.9 
Women, 20 years and over..... 4.2 
BHACK FOREN csc aicccssicecvorsisteroossrivecseeieeoces 10.6 
Both sexes, 16 to 19 years.. 36.3 
Men, 16 to 19 years... 43.4 
Women, 16 to 19 years. 29.7 
Men, 20 years and over... He f H 9.4 
Women, 20 years and ovet.............. Ri Y A i ; f i 3 3 is i F : i 8.7 
Hispanic origin, total...........:.ccceeesee 8.3 
Married men, spouse present... 3.0 
Married women, spouse present........] ; i 3.7 
Women who maintain families..... rB H : i i i ! E : f i } y i i 8.8 
Full-time workers. 5.3 
Part-time workers... 5.7 
Industry 
Nonagricultural wage and salary 

workers... 5.5 
Mining 4.4 
Construction 10.4 
Manufacturing. 48 
Durable goods.... 4.5 
Nondurable goods.. 54 
Transportation and public utilities. 3.4 
Wholesale and retail trade...... 6.4 

Finance, insurance, and real estate.. 


7. Duration of unemployment, monthly data seasonally adjusted 


[Numbers in thousands] 


Weeks of 
unemployment Nov. 
Less than 5 weeks.... 2,855 
5 to 14 weeks......... 2,236 
15 weeks and over. 2,149 
15 to 26 weeks... 1,004 
27 weeks and over..... 1,146 


Mean duration, in weeks..............., 
Median duration, in weeks.............. 
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8. Unemployed persons by reason for unemployment, monthly data seasonally adjusted 


[Numbers in thousands] 


Reason for | Annuslaverege | 1008] 196 


Job losers’... 
On temporary layoff... 
Not on temporary layoff... 

Job leavers. 

Reentrants.. 

New entrants 


Percent of unemployed 


Job losers’.......... 
On temporary layoff.. 
Not on temporary layoff. 

Job leavers. 

Reentrants.. 

New entrants.. 


Percent of civilian 
labor force 


Job losers’ ........-eseseere+ 
Job leavers 


" Includes persons who completed temporary jobs. 


9. Unemployment rates by sex and age, monthly data seasonally adjusted 


[Annual average | 1685 | 


[Civilian workers] 


Sex and age 


Total, 16 years and over. 
16 to 24 years. 


16 to 19 years. 17.0 
16 to 17 years. 16.4 

18 to 19 years 17.5 

20 to 24 years. 9.2 
25 years and over. 44 
25 to 54 years... 4.2 

55 years and over. 3.0 
Men, 16 years and over.... 5.2 
“16 to 24 years 12.7 
16 to 19 years......... sees 18.8 
16 to 17 years. 18.2 

18 to 19 years. 19.3 

20 to 24 years 9.3 
25 years and over.. 3.9 
25 to 54 years. 4.0 

55 years and Ov@l.............006 3.1 
Women, 16 years and ovet............ 5.5 
NG tol 24 years Siri coe eacenne 11.4 
16 to 19 years 15.3 
16 to 17 years.. 14.7 

18 to 19 years 15.7 

20 to 24 years 9.0 

25 years and over.. 43 
25 to 54 years.. 45 


55 years and ove?...............5 
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10. Unemployment rates by State, seasonally adjusted 


WRIA ieevecstcsscstcssttectiscssees 
Alaska 


ROTC) Se se cca cnsec vce tasty icasksnscueutssnnts : x .7 || New Jersey..... 
Connecticut... New Mexico. 
DEIQWEG cree iisccdcacrvaronnan © 40). 5.2) . © (5.4)\New York... 
District of Columbia..... | i .3}| North Carolina. 
Berar rs Satctestxsasacschseserosdesyvaracsuckard : i .9|} North Dakota. 


OU eccescusteneec ceca cage mucaeons astcenccocenes 
Oklahoma.... 
Oregon..... 
Pennsylvania... 
Rhode Island 


SOU Carding is cisiisicviciraansacyscdsivasenciesnd 
South Dakota... 
Tennessee... 


Kansas. 
Kentucky. 
Louisiana. 


Michigan 
Minnesota. 
Mississippi.. 


P = preliminary 


11. Employment of workers on nonfarm payrolls by State, seasonally adjusted 
[In thousands] 


Oct. Nov. 

1996 1996° 
1,815.9 1,829.6 
264.0 264.6 
1,804.9 1,890.2 


1,077.5 1,095.5 |} Nevada........ : 
12,555.3 12,879.6 || New Hampshire.............:ceeeees 


Oct. 
1996 


Missouri 
Montana... 
Nebraska. 


Colorado. 1,870.4 
Connecticut. 2 1,563.1 
Delaware......:. 3 369.1 
- 638.4 
FIOHOB Sorescrscatssesseuanisesieecascersiapea 6,082.1 


1,902.4 
1,583.7 
376.8 
627.1 
6,251.3 


3,475.9 
530.6 
482.9 

5,635.7 

2,794.7 


3,573.5 
524.6 §22.2 
504.0 502.5 

5,721.7 5,727.5 

2,808.9 


Pennsylvania... 
Rhode Island 


South Carolina... 
South Dakota.. 
Tennessee.. 


1,367.7 
1,211.1 
1,652.9 
1,794.9 
544.6 


1,392.5 
1,249.7 
1,681.1 
1,806.7 
545.5 


Maryland. 
Massachusetts.. 


2,184.1 
2,997.9 


2,194.4 
3,037.1 


Michigan 4,266.0 4,355.5 || Washington.... 
Minnesota... 2,391.5 2,445.9 || West Virginia 
Mississippi. 1,073.9 1,074.5 || Wisconsin... 


? = preliminary 
NOTE: Some data in this table may differ from data published elsewhere because of the continual updating of the data base. 
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12. Employment of workers on nonfarm payrolls by industry, monthly data seasonally adjusted 
[In thousands] 


Industry 
enclave cuvnuceaeresurcastaxsts 114,172 | 117,203 | 117,899 118,579 118,928 | 119,335 | 119,537 | 119,772 
PRIVATE SECTOR... 95,044 | 97,892) 98,561 99,531 | 99,877 | 100,091 | 100,288 
GOODS-PRODUCING | 23,908 24,133 24,209 | 24,262] 24,274 
Mining.............. i 576 
52 
Oil and gas extraction............06 316 
Nonmetallic minerals, 
@XCEPt TUElS..........eeeeeeeeee 107 
CONStrUCTION..........cccseseersereeseeees| ; 5,384 
General building contractors..... 1,229 
Heavy construction, except 
DUildingrse. ieee teen 764 
Special trades contractors......... 3,391 
Manufacturing 7 : 18,302 
Production workers.. -| 12,632 12,787 12,690 12,632 12,614 12,591 
Durable goods. 10,448 10,654 10,628 10,679 10,680 10,675 


Production workers.............. 7,104 7,298 7,270 7,302 7,313 7,307 
Lumber and wood products..... 754 764 762 762 764 766 
Fumiture and tixtures............../ 505 509 500 500 500 
Stone, clay, and glass 

PROGUCIS iiccsssprascacvexesstscensceeus 532 538 537 535 537 
Primary metal industries.......... 698 710 705 700 706 
Blast tumaces and basic 


Steel products............ccee 239 241 239 237 237 
Fabricated metal products....... 1,388 1,438 1,443 1,454 1,456 
Industrial machinery and 

OQUIPMONN 2... secsscasicenoonnces 2,059 2,087 2,088 2,082 

Computer and ottice 

EQUIPMENT... cece 351 360 359 
Electronic and other electrical 

O@QUIPIMION ever eccrcn-saencerepascesben 1,625 1,652 1,649 

Electronic components and 
ACCESSONIES.........cceeeeeseeees 582 615 613 


Transportation equipment........ 1,785 1,773 1,764 


Motor vehicles and 
equipment. 968 4 965 
Aircraft and parts.... 449 449 


Instruments and related 


Miscellaneous manutacturing 
WWNGUSTHOS ori tren essvecxsncsvasnecare 


Nondurable goods 
Production workers. 


Food and kindred products...... 
Tobacco products.... 
Textile mill products. 
Apparel and other textile 

products...... “4 
Paper and allied products........ 
Printing and publishing............ 
Chemicals and allied products. 
Petroleum and coai products... 
Rubber and miscellaneous 

Plastics Pproduct.............++4 
Leather and leather products... 


SERVICE-PRODUCING................ 90,264 93,766 | 93,976] 93,958] 94,325] 94,541 | 94,719 
Transportation and public ’ 
utilities.. 5,993 6,233 6,249 6,254 6,270 6,289 6,294 
Transportation. 3,769 3,964 3,977 3,980 3,994 4,015 
Railroad transportation............ 241 236 237 235 233 
Local and interurban 
passenger transit.............00+ 


Trucking and warehousing...... 
Water transportation...............- 
Transportation by air...........:04.4 
Pipelines, except natural gas.. 
Transportation services.......... 
Communications and public 
utilities 
Communications.. 
Electric, gas, and sanitary 
services... 


Wholesale trade. 6,585 6,603 


Retall trade............ccccssseseeseseeees 21,173 21,575 | 21,671 21,672 
Building materials and garden 
SUP PHOS sshevasveezecacshcaten cons 871 917 922 923 


General merchandise stores...... 2,678 2 2,721 2,732 2,745 
Department stores aah 2,348 2,408 2,413 2,422 


See footnotes at end of table. 
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sands] 


stores... 
notive dealers and 


rel and accessory stores... 
ture and home tumishings 


g.and drinking places........ 
allaneous retail 
ADIISHMENS............eeeeeees 


>e, Insurance, and 


ository institutions... 
mmercial banks.... 
vings institutions.. 
depository institutions 
urity and commodity 


jing and other investment 
ices... 
ANCe.. 
rance carriers... nen 
ance agents, brokers, 

d service.. 


uItural SETVICES.........sseeessee 
$ and other lodging places 
NA SEFVICES........esseceecseene 


vices to buildings.. 
sonnel supply services......| 
Ip supply services............. 
aputer and data 

ICESSING SEFVICES..............4 
repair services 


sing and personal care 
ilities. 
pitals.... 
ne health care services.. 
| services... 
ational services 
al services......... 
d day care services. 
idential care Lal 
UMS and botanical and 
logical gardens. pec 
bership organizations........ 
neering and management 
vices.... oe 
neering and architectural 


ication... 
er local governme 


des other industries not shown separately. 
liminary. 


See “Notes on the data” for a description of the most recent benchmark revision. 


873 


19,336 
2,783 


1,930 
4,625 
1,933 
2,692 
11,928 
6,646 
5,282 


881 


19,365 
2,780 


1,926 
4,636 
1,945 
2,691 
11,949 
6,659 
5,290 


894 


19,394 
2,780 


241 
2,256 
1,549 


707 
1,383 


834 


892 


19,397 
2,777 


1,920 
4,645 
1,956 
2,689 
11,975 
6,682 
5,293 


1996 

June July 
3,416] 3,420 3,435 
2,259] 2,272| 2,285 
1,027 1,030 1,034 
1,100 1,101 1,103 
963 972 981 
7,454 7,485 7,528 
2,672 | 2,680] 2,685 
6,964 | 6,967] 6,987 
3,315 3,319 | 3,329 
2,026} 2,029] 2,030 
1,469 1,469 1,472 
267 268 265 
507 509 514 
538 541 543 
244 240 242 
2,261 2,259 | 2,261 
1,552 1,551 1,553 
709 708 708 
1,388 1,389 1,397 
34,274 | 34,378 | 34,448 
605 615 619 
1,681 1,704 1,690 
1,177 1,174 1,174 
7,152 7,188 7,225 
903 895 893 
2,622} 2,648] 2,668 
2,322] 2,352] 2,368 
1,184 1,195 1,206 
1,078 1,085 1,096 
364 366 365 
525 529 532 
1,516 1,504 1,514 
9,555] 9,565 | 9,576 
1,668 1,674 1,677 
1,740 1,744 1,747 
3,851 3,847 | 3,849 
658 658 656 
929 929 933 
1,987 | 2,001 2,017 
2,395] 2,395] 2,390 
571 570 568 
663 665 669 
85 85 85 
2,147} 2,148] 2,146 
2,885 | 2,897] 2,893 
838 848 844 
897 900 903 
19,458 | 19,446] 19,484 
2,776 | 2,756] 2,752 
1,918 1,906 1,897 
4,655| 4,654] 4,659 
1,963 1,968 1,981 
2,692 | 2,686] 2,678 
12,027 | 12,036 | 12,073 
6,690] 6,719] 6,768 
5,337 | 5,317 5,305 
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Aug. 


244 
2,259 
1,551 


708 
1,401 


34,532 
619 
1,684 
1,179 
7,269 


907 


19,606 
2,739 


1,888 
4,674 
1,984 
2,690 
12,193 
6,862 
5,331 


Sept. 


3,440 


2,297 
1,039 
1,100 


711 
1,403 


34,607 
617 
1,686 
1,182 
7,267 


917 


19,519 
2,739 


1,883 
4,658 
1,975 
2,683 
12,122 
6,787 
5,335 


Oct.? 


3,453 


2,304 
1,042 
1,107 


998 
7,516 


2,719 


7,025 
3,351 
2,034 
1,476 
260 
524 


550 


243 
2,265 


1,554 


711 
1,409 


34,695 
622 
1,689 
1,183 
7,286 
894 
2,695 
2,389 


1,239 


923 


19,511 
2,736 


1,883 
4,635 
1,956 
2,679 
12,140 
6,797 
5,343 


January 1997 


Nov.P 


3,449 
2,313 
1,044 
1,099 


1,004 
7,528 


2,733 
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13. Average weekly hours of production or nonsupervisory workers on private nonfarm payrolls, by industry, monthly 
data seasonally adjusted 


Industry 


PRIVATE SECTOR............:ssssececeeeees 


GOODS-PRODUCING...........cseeceeeeeeeseree 41.0 
BRINIG occcacce=scececsorercsocctecaceptuscrovansctnd 44.4 
MANUFACTURING 41.7 

Overtime hours. 4.5 
42.4 
Overtime hours... 47 
Lumber and wood products. 41.1 
Fumiture and fixtures se 39.9 
Stone, clay, and glass products........... ! MK : H ; : ; I { i i , e F 42.9 
Primary metal industries.............0:0000 x i I i \ f H re | fl : J 4 : 44.3 
Blast fumaces and basic steel J, 

PROGUCHS eeccetentertensteasncctrancxsnevrirenven 45.1 
Fabricated metal products................ 42.4 
Industrial machinery and equipmenrt.... 42.8 
Electronic and other electrical 

equipment 41.5 
Transportation equipment... 44.0 
Motor vehicles and equipment. 44.3 
Instruments and related products........| 41.8 
Miscellaneous manufacturing............... 39.8 
Nondurable QOod,...........cscsscssesrseesereey 40.7 
Overtime hours 4.1 
Food and kindred products.. 41.3 
Textile mill products. 41.2 
Apparel and other textile products........ 37.2 
Paper and allied products.............:00 43.7 
Printing and publishing.................-..0 38.1 


Chemicals and allied products............, Y ; 3 F if H & s 43.2 
Rubber and miscellaneous 


PlastiCS PrOGUCtS............:ecceeseseeeeeseere 41.0 
Leather and leather products............... 39.2 
SERVICE-PRODUCING........ US Pie te 32.7 
TRANSPORTATION AND 
PUBLIC UTILITIES.............2sesesceeeeeeee 39.9 
WHOLESALE TRADE .............0ccceesseeseee 38.2 


RETAIL TRADE 


P = preliminary. 
NOTE: See "Notes on the data” for a description of the most recent benchmark revision. 


14. Average hourly earnings of production or nonsupervisory workers on private nonfarm payrolls, by industry, 
seasonally adjusted 


Industry 


PRIVATE SECTOR (in current dollars).. 
GOOdS-producing............csessseseeees 


Manufacturing.. tes 
Excluding overtime...........:cesseee 


Service-Producing.......0cccsccsecceeceeeeee 


Transportation and public utilities....... 
Wholesale trade nif 
Retail trade fe 
Finance, insurance, and real estate... 
SOMMIGEB asc scsasnccamsenc ne mnt 


PRIVATE SECTOR (in constant (1982) 
DONE G ) ees se vacstesssadtsscxasassnsespesserstsvroraae 


— Data not available. 
P = preliminary. ; 
NOTE: See “Notes on the data" for a description of the most recent benchmark revision. 
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15. Average hourly earnings of production or nonsupervisory workers on private nonfarm payrolls, by industry 


Annual average | 1995 


Industry 


Stone, clay, and glass products......... 
Primary metal industries............0...06 
\ Blast fumaces and basic steel 


Industrial machinery and equipment.. 
Electronic and other electrical 


Motor vehicles and equipment at 
Instruments and related products....... 
Miscellaneous manufacturing............. 


Nondurable goods 
Food and kindred products... 
Tobacco products....... 
Textile mill products.... reed 
Apparel and other textile products...... 
Paper and allied products...............044 


Printing and publishing................000. 
Chemicals and allied products........... 
Petroleum and coal products 
Rubber and miscellaneous 
plastics products. 
Leather and leather products... 


TRANSPORTATION AND 
PUBLIC UTILITIES...........sccccssssseseeeseed 


WHOLESALE TRADE..... 
RETAIL TRADE.............:ccsssessssssessreeeeee 


FINANCE, INSURANCE, 
AND REAL ESTATE...........ccsccseereene 


CSD MNS SG a gostt meee eng te eer 


P = preliminary. 3 , ¢ 
NOTE: See “Notes on the data" for a description of the most recent benchmark revision. 
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16. Average weekly earnings of production or nonsupervisory workers on private nonfarm cela by industry 


ioe [ia he, Le ah Boa ew] a a ie | on | rn 


PRIVATE SECTOR 
Current dollars....... ...| $385.86 | $394.68 t . $391.11 
Seasonally adjusted. ret : . 392.76 
Constant (1982) dollars............ ; f i : 249.75 
MINING: oo. .2ncoccecessccanscssreasenessees : : : ( 684.59 
CONSTRUCTION........0scs0esesesesereees Y Hl y i §59.31 
MANUFACTURING 
Current Gollars..........2:::ccceeecceses x ' 5 503.87 
Constant (1982) dollars............. ; s f | 321.76 
Durable QoOds............sssesseeers R i ‘| Fl 538.65 
Lumber and wood products...... i H i f 396.81 
Fumiture and fixtures............+. H i P i 358.00 
Stone, clay, and glass 
PIOGUCISsccev ect rercrteencreeevenctvice H i ; I 515.34 
Primary metal industries........... 4 bi 4 4 644.49 
Blast fumaces and basic 
steel products..... Bn : i 5 i 782.34 
Fabricated metal products........ : 4 ‘ i 505.12 
Industrial machinery and 
equipment. 568.51 
Electronic and other electrical 
equipment....... (iscceetopemoceany ead i } ; \ 481.57 


Transportation equipment......... ! : 7 é 715.29 
Motor vehicles and 
QEQUIPMENE..........cccccseceseeeseees i : i i 758.63 
Instruments and related 
Products savauarccstvesrcs rescues i iF 4 4 524.80 
Miscellaneous manufacturing... i E R i 388.03 
Nondurable goods...............::+ ; ' i 457.73 
Food and kindred products....... i i F 435.84 
Tobacco products 662.66 
Textile mill products 344.16 
Apparel and other textile 
PRODUCES... 0500s enirctecaenesrnsrenaces i 4 ! Z 262.07 
Paper and allied products......... i if i : 608.40 
Printing and publishing. he K i 458.02 
Chemicals and allied products. i f i i 682.64 
Petroleum and coal products.... : x "4 i 836.14 
Rubber and miscellaneous 
Plastics Products.............c.ce+-+4 5 5 448.14 
Leather and leather products.... : R i . 294.45 
TRANSPORTATION AND 
PUBLIC UTILITIES...........ccscoesees i i ; : 556.33 
WHOLESALE TRADE.............2+0+004 ; : ; I; 475.64 
RETAIL TRADE ...........000csecseseseees ; ; : : 216.98 
FINANCE, INSURANCE, 
AND REAL ESTATE...........0.000000 ; i i f 448.01 


SERVICES iovviccsssososscscscossvecoocssescses : 1 RAH ! 373.01 


— Data not available. 
P = preliminary. 
NOTE: See "Notes on the data" for a description of the most recent benchmark revision. 
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17. Diffusion indexes of employment change, seasonally adjusted 


[In percent] 


Private nonfarm payrolls, 356 industries 


Over 1-month span: 


Over 6-month span: 
1994... 68.5 69.1 66.6 
61.8 
65.0 
59.8 
59.4 
47.5 
Over 3-month span: 
1994... 60.8 
38.8 
55.8 
38.8 
Over 12-month span: 
1994... 47.5 
29.1 
— Data not available. decreasing employment. Data for the 2 most recent months shown in each 
NOTE: Figures are the percent of industries with employment increasing span are preliminary. See the “Definitions* in this section. See "Notes on 


plus one-half of the industries with unchanged employment, where 50 the data’ for a description of the most recent benchmark revision. 
percent indicates an equal balance between industries with increasing and 


18. Annual data: Employment status of the population 


[Numbers in thousands] 


Civilian noninstitutional population.......... 182,753 184,613 186,393 189,164 190,925 192,805 194,838 196,814 198,584 
Civilian labor force..........ccceeeceeeeeee 119,865 121,669 123,869 125,840 126,346 128,105 129,200 131,056 132,304 
Labor force participation rate.............. 65.6 65.9 66.5 66.5 66.2 66.4 66.3 66.6 66.6 
EETMOVOG crseesissececcatscucvecoccioasees essed 112,440 114,968 117,342 118,793 117,718 118,492 120,259 123,060 124,900 
Employment-population ratio.......... 61.5 62.3 63.0 62.8 61.7 61.5 61.7 62.5 62.9 
FAQKCUNRUTO: 2. o.ocscscsce.censascoscave=sss 3,208 3,169 3,199 3,223 3,269 3,247 3,115 3,409 3,440 
Nonagricultural industries............ 109,232 111,800 114,142 115,570 114,499 115,245 117,144 119,651 121,460 
UTIOMPIOYOG, 6.5. ooies.iscscdecvastveteees 7,425 6,701 6,528 7,047 8,628 9,613 8,940 7,996 7,404 
Unemployment rate... 6.2 5.5 5.3 5.6 6.8 7.5 6.9 6.1 5.6 

Not in the labor force 62,888 62,944 62,523 63,324 64,578 64,700 65,638 65,758 66,280 
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19. Annual data: Employment levels by industry 


[In thousands] 
[i907 | 1966 | 1980 [ 1000 | teo1 | 1002 | 1900 | 1004 | 


Total employment. 101,958 105,210 107,895 109,419 108,256 108,604 110,730 114,172 
Private sector...... 84,948 87,824 90,117 91,115 89,854 89,959 91,889 95,044 
24,674 25,125 25,254 24,905 23,745 23,231 23,352 23,908 

717 713 692 709 689 635 610 601 

Construction. 4,958 5,098 5,171 §,120 4,650 4,492 4,668 4,986 
Manufacturing. 18,999 19,314 19,391 19,076 18,406 18,104 18,075 18,321 


Service-Producing.........csssesecsesseeseeseess 77,284 
Transportation and public utilities. 5,362 


80,086 
5,514 


82,642 
5,625 


84,514 
5,793 


84,511 
5,762 


85,373 
5,721 


87,378 
5,829 


90,264 
5,993 


Wholesale trade...... * 5,848 6,030 6,187 6,173 6,081 5,997 5,981 6,162 
Retell AGO io.sscicucesspscvorcsevenstsearscneue 18,422 19,023 19,475 19,601 19,284 19,356 19,773 20,507 
Finance, insurance, and real estate... 6,533 6,630 6,668 6,709 6,646 6,602 6,757 6,896 
SOPVICES!:.. .sssscddyressancstesereavcrhentanaee 24,110 25,504 26,907 27,934 28,336 29,052 30,197 


31,579 


17,010 17,386 17,779 18,304 18,402 18,645 18,841 19,128 
2,943 2,971 2,988 3,085 2,966 2,969 2,915 2,870 
3,967 4,076 4,182 4,305 4,355 4,408 4,488 4,576 

10,100 10,339 10,609 10,914 11,081 11,267 11,438 11,682 


NOTE: See “Notes on the data” for a description of the most recent benchmark revision. 


20. Annual data: Average hours and earnings of production or nonsupervisory workers on nonfarm 
payrolls, by industry 


nal [1987 | 1908 | 1969 | 1900 | 1901 | 1992 | 1903 | 1008 | 
Private sector: 


Average weekly NOUIS.............ccsessessseeeseseessereaeeses 
Average hourly eamings (in dollars)... 
Average weekly eamings (in dollars)..............c0e 


Mining: 
Average weekly NOUurs...........ccccsecsessessesseserstseneenes 
Average hourly eamings (in dollars) 
Average weekly eamings (in dollars)... 


Construction: 
Average weekly hours 
Average hourly earnings (in dollars)...........:.0 
Average weekly eamings (in dollars).........ssse0 


Manufacturing: 
Average weekly hours 
Average hourly eamings (in dollars). 
Average weekly eamings (in dollars).............:+++ 


Transportation and public utilities: 
Average Weekly NOUIS........ccesesesesseseressserseereeseesey 
Average hourly earings (in dollars)... 
Average weekly eamings (in dollars)... 


Wholesale trade: 
Average weekly hours. 
Average hourly eamings (in dollars). 
Average weekly eamings (in dollars)... 


Retail trade: 
Average weekly hours. 
Average hourly eamings (in dollars). 
Average weekly eamings (in dollars)..........cse 


Finance, insurance, and real estate: 
Average Weekly NOUMS.........:csesesssseseseaenseeseseseed 
Average hourly eamings (in dollars).. 
Average weekly eamings (in dollars)... 


Services: 
Average weekly hours 
Average hourly eamings (in dollars).. 
Average weekly eamings (in dollars)........... 
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117,203 
97,892 
24,206 

580 
5,158 
18,468 


92,997 
6,165 
6,412 

21,173 
6,830 

33,107 


19,310 
2,822 
4,642 

11,847 


34.5 
11.44 
394.68 


44.7 
15.30 
683.91 


38.8 
15.08 
585.10 


41.6 
12.37 
514.59 


39.5 
14.23 
562.09 


38.3 
12.43 
476.07 


28.8 
7.69 
221.47 


35.9 
12.33 
442.65 


32.4 
11.39 


21. Employment Cost Index, compensation,’ by occupation and industry group 
[June 1989 = 100} 


Percent change 


Series 


CRUNK sce SetahhnssosuciNicdasosssacecsadauenansscde 
Workers, by occupational group: 


White-collar workers. 3.1 
Professional specialty and technical... 2.9 
Executive, adminitrative, and managerial 3.5 
Administrative support, including clerical... 3.0 

Blue-collar workers.... 2.5 

Service occupations... 2.4 

Workers, by industry division: 
Goods-producing.... 6 2.8 
7 3.1 
9 2.8 
1.0 2.8 
Health services... 5 2.3 
Hospitals.........::00ce 5 2.5 
Educational services. 1.8 2.6 
Public administration’... 8 2.6 
Nonmanufacturing, 8 2.8 
& 2.9 
8 2.9 

Workers, by occupational group: 

White-collar workers. 3.2 
Excluding sales occupations.... aa f : . 3.3 
Professional specialty and technical occupations......... 5 i \ I i a H M 4 3.1 
Executive, adminitrative, and managerial occupations. 3.7 
SPEDE OCCU EN OTIG ie -toat coats cess onatiahtpitivieedentosansascnenchctvs 2.8 
Administrative support occupations, including clerical. 3.0 
BICONE WOFKOTS 50555 sate cgaied s-nsvemnsstsaoabace-cactnivarosnonsncesens 2.4 
Precision production, craft, and repair occupations....... 2.2 
Machine operators, assemblers, and inspectors........... 2.9 
Transportation and material moving occupations.......... 1.6 
Handlers, equipment cleaners, helpers, and laborers... 3.3 
SEMVIC@OCCURATIONS:«.. --<aasscnsesssiccasssssveccevsascsssencpnipsetn 2.2 
Production and nonsupervisory occupations* are rtreey s : : i : i z i f 3 Fay 

Workers, by industry division: 

MASE OWING 55555 onsen nec cnnnnseccanaceneperscnsasnceasonvisennenors 6 2.8 
Excluding sales occupations.... 6 2.9 
White-collar occupations 9 3.2 
Excluding sales occupations.... 1.0 3.4 
Blue-collar occupations. 5 2.7 
Service occupations... - = 

5 2.3 

Alf 3.1 

White-collar occupations... 9 3.2 
Excluding sales occupations.... 1.0 3.5 
Blue-collar occupations 5 3.1 

' Service occupations... = = 

; AS 2.9 

9 3.4 

Service-producing 7 2.9 
Excluding sales occupations... 9 2.9 
White-collar occupations. 8 3.2 
Excluding sales occupations. 1.0 3.3 
Blue-collar occupations 3 2.0 
Service occupations. 8 2.3 
Transportation and public utilities.. i/ 2.6 
4 2.8 

1.0 2.3 

Communications.. 1.3 1.3 
Electric, gas, and sanitary services.... af, 3.4 
Wholesale and retail trade 9 3.0 
Excluding sales occupations. 1.3 3.1 
Wholesale trade..........ccceseeee 5 3.0 
Excluding sales occupations... 1.0 3.0 

| Retail trade...... 7 : é } : : i 29 
: FOOd StOreS.......:cseercseseee a ; f } ' ; h i ‘ 4 . 43 


General merchandise stores..... 
See footnotes at end of table. 
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21. Continued—Empléyment Cost Index, compensation,’ by occupation and industry group 
[June 1989 = 100] 


Finance, insurance, and real estate 
Excluding sales occupations 
Banking, savings and loan, and other credit agencies 


Business services. 
Health services.. 
Hospitals......... 
Educational services... 
Colleges and universities... 


-h 
Oo O@ONOON WONNADWO 


Nonmanufacturing... 
White-collar workers..... 
Excluding sales occupations.. 
Blue-collar occupations....... 
Service occupations 


sl 


State and local government WOFKELS........-.sssessssssseseesernsnees 


Workers, by occupational group: 
White-Collar WOmKELS............cccesesccsessescsseecescssnecsceerssnsenensesey 
Professional specialty and technical.............cceseceeeee 
Executive, administrative, and managerial... 
Administrative support, including clerical.. 
Blue-collar workers......... 


Workers, by industry division: 
Services 
Services excluding schools”. 
Health services 
Hospitals 
Educational services.... 


Elementary and secondary 
Colleges and universities 


Public administration’ sc. ccssicssspushsesteeowtvocotsactsehvtessesnceeeee 


Percent change 


' Cost (cents per hour worked) measured in the Employment Cost Index ® Consists of legislative, judicial, administrative, and regulatory activities. 

consists of wages, salaries, and employer cost of employee benefits. * This series has the same industry and occupational coverage as the Hourly 
? Consists of private industry workers (excluding farm and household workers) Eamings index, which was discontinued in January 1989. 

and State and local govemment (excluding Federal Govemment) workers. 5 Includes, for example, library, social, and health services. 
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22. Employment Cost Index, wages and salaries, by occupation and industry group 
[June 1989 = 100] 


Percent change 


Series 
June | Sept. 


I WIAA MOREOTS ceo ccs saeatiiisvonsalesibdScnnesnsacdecs 


Workers, by occupational group: 
White-collar workers 
Professional specialty and technical.. 
Executive, adminitrative, and managerial. 
Administrative support, including clerical.. 


Blue-collar workers...... A 
SEIVIGIOCCUPALIONS: sus.rucncsuarqssssccessvnssassssvacsisnsenesesssatsczasnsis 
Workers, by industry division: 

Goods-producing 126.1 
Manufacturing 127.7 
Service-producing 127.7 
Services 130.3 
130.8 
Hospitals 130.0 
Educational services... 131.6 
Public administration 126.6 
Nonmanufacturing, 127.0 
Private Industry WOrkerS.............eecseeseeeceesesseeeeeees 126.5 


Excluding sales OCCUPATIONS. ..........csescseseseseseeeteneeeeeee 


Workers, by occupational group: 
White-collar workers. 


Excluding sales occupations...... 5 129.0 
Professional specialty and technical occupations......... 129.6 
Executive, adminitrative, and managerial occupations. 128.9 
DIOS OCCUPAUONG 5 520 coop oo baiess asin cgdnitennectdsatelianaresectiebe 123.9 
Administrative support occupations, including clerical.. 128.5 

BIUO=COMAR WOMKCNS «isa: icecsiscsecsenectearesorecscorscesdsussosavecasheave 124.3 
Precision production, craft, and repair occupations....... 124.2 
Machine operators, assemblers, and inspectors.. 5 125.4 
Transportation and material moving occupations.......... 121.0 
Handlers, equipment cleaners, helpers, and laborers... 125.8 


MSOTMICE OCCUDBHONS sc i-- 0x npzecncasnzdspssusssenssarssisavensstassups 
Production and nonsupervisory occupations® somata 


Workers, by industry division: 
INI occa cesscvsescorsccacncapessisinsctsncanaratssseovncaud 


Excluding sales occupations... 125.7 
White-collar occupations......... 128.6 
Excluding sales occupations... 127.7 
Blue-collar occupations... 124.5 
Service occupations... - 
Construction............ y 4 4 H ; Y : 120.4 
Manufacturing............. re : id : : E A f A 127.7 
White-collar occupations.. 129.6 
Excluding sales occupations 128.4 
Blue-collar occupations... 126.3 
Service occupations = 
Durables.... 127.7 
Nondurables..... 127.6 
Service-producing. 126.7 
Excluding sales occupations 127.6 
White-collar occupations......... 127.8 
Excluding sales occupations 129.5 
Blue-collar occupations. 123.8 
Service occupations..... 124.0 
Transportation and public utilities... 125.9 
Transportation. i m H M4 i 123.8 
Public utilities..... Bi : k .g ; * 3 i 5 128.4 
128.2 
Electric, gas, and sanitary services... 128.5 
Wholesale and retail trade 125.8 
Excluding sales occupations... 126.5 
Wholesale trade 128.5 
Excluding sales occupations. 


Retail trade 


General merchandise stores.... 
See footnotes at end of table. 
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Current Labor Statistics: Compensation & Industrial Relations 


22. Continued—Employment Cost Index, wages and salaries, by occupation and industry group 
[June 1989 = 100] 


Percent change 


Finance, insurance, and real estate 


Excluding sales occupations............ EA 4.0 
Banking, savings and loan, and other credit agencies 5.3 
Insurance... 3.6 
Services 3.5 
Business services.... 4.0 
Health services.. 2.6 
Hospitals 2.4 
Educational services.............-. 3.7 
Colleges and universities..... 3.4 
Nonmanufacturing.......... 3.3 
White-collar workers..... 3.7 

Excluding sales occupations. oH 3.9 
Blue-collar occupations.......... n° h : : ; ; IK i 4 ; 2.5 
SGMICS OCCUPATIONS oo ce -- en sucageceserceversadisstyperonnovencascuay i i H i 3 3 & : \ i a7 

State and local government WOrkeELS...........eseseeeeseene : H ; i i i , b 5 i 2.8 
Workers, by occupational group: 

White-collar workers 2.8 
Professional specialty and technical... 2.9 
Executive, administrative, and managenal.. 2.6 
Administrative support, including clerical AF 

BIMG=COMANWOMKONS bec. icesetarsnccdvaterasathavsactwtecterovtounssaneacesy 2.5 

Workers, by industry division: 
SOI COS yoo aa anc finn ren caso oe torgras cra ed epannesc ayaa 2.8 
Services excluding schools” Fe 2.5 
Health services..... : : ; ; : F E : a A 2.5 

Hospitals......... : ; i : ‘ 2 E 4 : i 2.6 
Educational services. 2.8 

Schools 2.8 

Elementary and secondary 2.6 


Colleges and universities 
Public administration®.....csscssssssssssssnsseessessensseseseeensese 


' Consists of private industry workers (excluding farm and household workers) * This series has the same industry and occupational coverage as the Hourly 
and State and local govemment (excluding Federal Goverment) workers. Eamings index, which was discontinued in January 1989. 
? Consists of legislative, judicial, administrative, and regulatory activities. * Includes, for example, library, social, and health services. 


23. Employment Cost Index, benefits, private industry workers by occupation and industry group 
[June 1989 = 100] 


Percent change 


Private INGUStry WOFKESS...........ccscsscsscescsescessssssseneeescersesones i i 4 k i ; ‘A , l i 1.8 


Workers, by occupational group: 


White-collar WOrKOMs...cssscivsssenvasstedesisiccscsannussedhdvecnsavensshien aa 
Blue-Collar WOmkOrs oc facsiscinsvessadssensoesesassenceshivensacencatheoacas 1.6 
Workers, by industry division: 

Goods-producing 1.9 
Service-producing. 1.8 
Manufacturing... 2.4 


Nonmanufacturing.... 
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24. Employment Cost Index, private nonfarm workers by bargaining status, region, and area size 


[June 1989 = 100} 
1995 1 Percent change 


| 1004 | 996 
3 12 
Series months | months 
June | Sept. | Dec. June ended ended 
Sept. 1996 


COMPENSATION 


Workers, by bargaining status’ 


(i ef Macaca de. S234 Ce EL EERE 0-0 RACE op EOC eeE CRE ACC PEPE oR Pee 3 2.6 
Goods-producing 2 2.0 
Service-producing 5 3.3 
Manufacturing ae 0 21 
SMO MR MATING PREYS a ssrniss cspitav icy cada oasnnninanaiesienonsunenaicviieneneees 5 2.9 

Nonunion 8 2.9 
Goods-producing 8 3.2 
Service-producing.. we 2.9 
Manufacturing 9 3.5 
Nonmanufacturing...... fy 2.9 

Workers, by region’ 
Northeast.. 2.5 
2.9 
2.8 
3.6 
3.0 
2.1 
WAGES AND SALARIES 
Workers, by bargaining status’ 
4) PAYG 
6 2.5 
Service-producing...... 5 2.9 
Manufacturing 15 2.6 
Nonmanufacturing 5 2.7 

Nonunion. 8 3.5 
Goods-producing. 1.0 3.6 
Service-producing.. Si 3.4 
Manufacturing. 1.0 3.6 
INQUIRER ACTEMTING) «cess csv ccazvsevadesecensschcecurbeasiciaerversccesetenserne Xs 3.4 

Workers, by region’ 
3.2 
3.4 
3.2 
3.6 
Workers, by area size’ 
Metropolitan areas 3.5 
ROR Neos RNa arenes ce cece nc see acta suet ecesastsaaavansssissestnaansosieiy 2.4 


' The indexes are calculated differently from those for the occupation and industry groups. For a detailed description of the index calculation, see the Monthly Labor Review 
Technical Note, "Estimation procedures for the Employment Cost Index," May 1982. 
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25. Percent of full-time employees participating in employer-provided benefit plans, 1980-91 


Small 
private 
establish- 


State and local 
governments® 


on | 0% | 1982 | 1008 | ¥964 | 7665 | 7666 ¥086 [va80 | so0i | 1900 | v957 | 000 


Item Medium and large private establishments’ 


Time-off plans 
Participants with: 


P@lOUNCH IMG he see se crmeccenevanenatcw orc aunaaasse shadunertra 11 
Average minutes per day 36 
Paid rest time........ 56 
Average minutes per day 29 
Paid funeral leave.............. 63 
Average days per occurrence. 3.7 
Paid holidays..............:200 74 
Average days per year. 13.6 
Paid personal leave.............:cscccccsssseesseseeeeserenenes 39 
Average days per year ae 2.9 
Pal VenC all Onis eo ccs conchanoy ddan deotwavtevendnuonunts es 67 
PaldiSick l@avelocc:;tccacstctaccancopenvsaiy <> oxmessarenns 95 
Unpaid matemity leave 51° 
Unpaid sick leave 33 
Insurance plans 
Participants in medical care plans 93 
Participants with coverage for: 
Home health Care.........::scsssssssssssscrssescessesseens 82 
79 
99 
99 
98 
Participants with employee contribution 
required for: 
Self coverage... yes widuakosenstensdeeeeenahi nt 38 
Average monthly ‘contribution... is e'sipevacgngantseeanueavane $25.53 
Family COVElAQG!:.0cv.ccr:carsxrrunecs¥tonaeadunasnenteassbsecs 65 
Average monthly Contribution? .........cececceeeeeeeeees $ 117.59 
Participants in life insurance plans............:.cccceeeeee 88 
Participants with: 
Accidental death and dismemberment 
insurance.. a or 67 
Survivor income @ benefits. : 1 
Retiree protection available..............ccccseseeeeeees 45 
Participants in long-term disability 
WABEMRONGS par 57 Sis cscaspctsecsrenvdsevcus esas saree eee 27 
Participants in sickness and accident 
IASUTANCE PIB «25-22 eapauteacanovscdcesandandaesaias eaane 21 
Retirement plans 
Participants in defined benefit pension plans” eeeegtaees 90 
Participants with: 
Normal retirement prior to age 65..........ssssecceeseeeeee 89 
Early retirement available................... a 88 
Ad hoc pension increases in last 5 years............... i - 16 
Terminal eamings formula... re 100 
Benefit coordinated with Social Security................ : 8 
Participants in defined contribution plans.................. 9 
Participants in Paes with tax-deferred savings 
arrangements... iy gctdunpwaswores ities 45 
Other benefits 
Employees eligible for: 
Flexible benefits plans 5 


Reimbursement accounts... 


1 From 1979 to 1986, data were collected in private sector establishments with a minimum age, excluding the employee. Beginning in 1984, the data refer to the average monthly 
employment varying from 50 to 250 employees, depending upon industry. In addition, employee contribution for family coverage, which includes the employee. 


coverage in service industries was limited. Beginning in 1988, data were collected in all 


‘ 3 ‘i ® Prior to 1985, data on participation in defined benefit pension plans included a small 
private sector establishments employing 100 workers or more in all industries. 


percentage of workers participating in money purchase pension plans. Beginning in 1985, 


* Includes private sector establishments with fewer than 100 workers. these workers were classified as participating in defined contribution plans. 

* In 1987, coverage excluded local govemments employing fewer than 50 workers. In 7 Includes employees who participated in Payroll-based Employee Stock Ownership 
1990, coverage included all State and local govemments. Plans. Beginning in 1987, these plans were no longer available. 

* Data exclude college teachers. 

° Data for 1983 refer to the average monthly employee contribution for dependent cover- NOTE: Dash indicates data were not collected in this year. 
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26. Work stoppages involving 1,000 workers or more 


| Annualtotas | 1995 
| 1904 | 1995 | sept. | oct. | Nov. | Deo. | 


Number of stoppages: 
Beginning in period 
In effect during period..... 


Workers involved: 
Beginning in period (in thousands) 
In effect during period (in thousands) 


Days idle: 
Number (in thousands) 
Percent of estimated working time '.. 


’ Agricultural and govemment employees are included in the total employed and total working time; private household, forestry, and fishery employees are excluded. An explanation 


of the measurement of idleness as a percentage of the total time worked is found in * 'Total economy’ measures of strike idleness," Monthly Labor Review, October 1968, pp. 54-56. 
Pp ; 
= preliminary. 
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27. Consumer Price Indexes for All Urban Consumers and for Urban Wage Earners and Clerical Workers: U.S. city average, 
by expenditure category and commodity or service group 


[1982-84 = 100, unless otherwise indicated] 
[Annual average| 1995 
| 1994 | 1995 | Nov. | Dec. | Jan. | Feb. | Mar. | Apr. | May _ 


1996 


CONSUMER PRICE INDEX 
FOR ALL URBAN CONSUMERS 


All items. 
All items (1967 = 100).... 


Food and beverages.. 


Food at home 
Cereals and bakery products... 
Meats, poultry, tisn, and eggs 
Dairy products...........+.-+ 
Fruits and vegetables... 
Other toods at home. 

Sugar and sweets 
Fats and oils 
Nonalcoholic beverages. . 
Other prepared toods. 
Food away trom home 
Alcoholic beverages. 


Renters’ costs (12/ 
Rent, residential........ 
Other renters’ costs... 

Homeowners’ costs (12/82 = 100)... 
Owners’ equivalent rent (12/82 = 100). 
Household insurance....... 

Maintenance and repairs... al 
Maintenance and repair services................ 
Maintenance and repair commodities.. 

Fuel and other utilities... 
Fuels.. 

Fuel oil, coal, and bottled gas.. 
Gas (piped) and electricity....... 
Other utilities and public services 

Household tumishings and operations 
Housetumishings............. 
Housekeeping supplies. 
Housekeeping services. 

Apparel and upkeep......... 

Apparel! commodities... 
Men's and boys’ apparel. 
Women's and girls’ apparel... 
Intants’ and toddlers’ apparel... 


Other apparel commodities 
Apparel services 


Private transportation. 
New vehicles.. 


Other private transportation..... i 
Other private transportation commodities..... 

Other private transportation services.......... 

Public transportation. 


Medical care services... 
Protessional services.... 
Hospital and related services 


Entertainment... 
Entertainment commodities. 
Entertainment services. 


Other goods and services... 
Tobacco products... 


Toilet goods and personal care appliances... 
Personal care services 2 
Personal and educational expenses. 
School books and supplies...... 
Personal and educational services.... 
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>ontinued—Consumer Price Indexes for All Urban Consumers and for Urban Wage Earners and Clerical Workers: U.S. city average, 
’y expenditure category and commodity or service group 
84 = 100, unless otherwise indicated] 


Annual average Paes 


J and beverages.... 
modities less tood and beverages 
ndurables less tood and beverages. . 
DPAFEl COMMOAILIES...........cccseceersereeereeses 
ondurables less tood, beverages, 


t of shelter (12/82 = 100)... 
isehold services less rent ot 
elter (12/82 = 100). 
isporatation services 
ical care services. 
er services 


al indexes: 


tems less medical care... 
nmodities less tood 
\durables less tood...... 
\durables less tood and apparel 
\durabies..... 
vices less rent ot shelter (12/82 
vices less medical care.. 


items less tood and energy... 
nmodities less tood and energy 
gy Commodities...... 

vices less energy 


yasing power of the consumer dollar: 


INSUMER PRICE INDEX FOR URBAN 
= EARNERS AND CLERICAL WORKERS 


Ns (1967 = 100).. 
and beverages. 


ome... 
reals and bakery products. 
ats, poultry, tish, and eggs... 
iry products 
Jits and vegetables 
ner toods at home. 
ugar and sweets... 
ats and oils........... 
jonalcoholic beverages 
ther prepared toods. 
d away trom home... 
Nolic beverages.. 
ing... 
Iter. 
nters’ costs (12/84 = 100).. 
lent, residential..... 
ther renters’ costs... 
meowners' costs (12/84 = 100)... 
Jwners' equivalent rent (12/84 = 100).......... 
lousehold insurance (12/84 = 100).............. 
aintenance and repairs 
Aaintenance and repair services... 


Fuel oil, coal, and bottled gas. 
Gas (piped) and electricity....... 
ther utilities and public services.. 
yUsehold tumishings and operations 
jousetumishings............+. 
jousekeeping supplies... 
IOUSEKEEPING SELVICES.........:.ccceeecresseeeneeeees 
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27. Continued—Consumer Price Indexes for All Urban Consumers and for Urban Wage Earners and Clerical Workers: U.S. city average, | 


by expenditure category and commodity or service group 
[1982-84 = 100, unless otherwise indicated] 


1996 
Seri 
oa rot [ ses [noe [es [n. [ron Tr, am. [wy [ae [soy [ ane [sent [ost [i 


Apparel and upkeep.. 
Apparel commodities... 
Men's and boys’ apparel... 
Women's and girls’ apparel.. 
Intants' and toddlers’ apparel 


Other apparel commodities... 
Apparel services 


Transportation 
Private transportation... 
New vehicies.... 
New cars.. 
Used cars.. 
Motor tuel.. 
Gasoline..... 
Maintenance and repair. 
Other private transportation oe 
Other private transportation commodities..... 
Other private transportation services... 
Public transportation 


Medical care. 
Medical care commoditie: 
Medical care services... 

Protessional services... 
Hospital and related services..... 


Entertainment. 
Entertainment commodities 
Entertainment services 


Other goods and services... 
Tobacco products...... 
Personal Care.........:...06 

Toilet goods and personal care appliances. 
Personal care services 
Personal and educational expenses... 
School books and supplies 
Personal and educational services... 


All items. 
Commodities..... 
Food and beverages... 
Commodities less tood and beverages.. 
Nondurables less tood and beverages. 
Apparel commodities 
Nondurables less food, beverages, 

and apparel.. 
Durabies.... 


Services..... 
Rent of shelter (12/84 = 100)... 
| | Household services less rent ot 
I SMeltOr (12/84 = A000)... cseccoscs-sccudsssconssassctecvasss 
Transporatation services... 
Medical care services. 
Other services................ 


HY | Special indexes: 
All itOMS IOESS fO0G...........:ccscessserscesestsceenesessen 
All iteMS less SHEICL............ceccseseceesesesnseeneeeeees 
All items less homeowners’ 

costs (12/84 = 100) 
All items less medical care 
Commodities less tood.. 
Nondurables less food... 
Nondurables less tood and apparel 
Nondurables..... 
Services less rent ot shelter (12/84 
Services less medical care 


All items less tood and energy.... 
Commodities less tood and energy. 
Energy commodities... 
Services less energy.. 


Purchasing power of the consumer dollar: 
1982-84 = $1.00.. 
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28. Consumer Price Index: U.S. city average and available local area data: all items 
[1982-84 = 100, unless otherwise indicated] 


Urban Wage Earners 


are! es ae 
[ost [Now| July [Avs: [Sept [ Oot. | Wov-| Oct. | Nov | duly 


U.S. city average 


Region and area size® 
NOMNOASE UID. 0.55.cis6issaccveorsseeysvvdsarsevecssosvensees . i i i i 3 i : " A i : ; 163.0 


Size A—Wore than 1,200,000... 162.6 
Size B—500,000 to 1,200,000. 160.7 
Size C—50,000 to 500,000 166.0 
North Central urban 151.7 
Size A—Wore than 1,200,000. 151.3 
Size B—360,000 to 1,200,000 “ah 150.8 
, Size C—50,000 to 360,000.............eecccseeeeeee 154.5 
Size D—Nonmetropolitan (less than 50,000).. 150.1 
ROUEN DHNDMNVesee suai tices sasey cag haasavsndnnicuesonaeiée’ 153.7 
Size A—Wore than 1,200,000 152.0 
Size B—450,000 to 1,200,000 154.5 
Size C—50,000 to 450,000 Sa 154.7 
Size D—Nonmetropolitan (less than 50,000).. 155.1 
WS8t UNAM; .--2-0.-caccesiiersearserernese ra 155.9 
Size A—Wore than 1,250,000. 154.3 
Size C—50,000 to 330,000. 160.8 
Size classes: 
A (12/86 = 100) 142.0 
B... 156.0 
157.7 
155.1 
Chicago, IL—-Northwestem IN..........ccseseeenenes 4 S h ; E y : i H i i 154.4 
Los Angeles—Long Beach, Anaheim, CA. 152.9 
New York, NY-Northeastem NJ.......... 4 i K i B i H i ; K : x ‘ x 164.7 
Philadelphia, PA-NJ................ | 164.0 
San Francisco—Oakland, CA.............0.cceseceeeee 154.2 
GRIT WR aes See csdiew cance nvaiareacesdacaessnres 153.6 
BORED RAP serene dese tn ncnssssissasvaccessasesiecare 165.4 


CMRI OIG sets thirds Geeks vin snse-dennceneenens. 


' Area definitions are those established by the Office of Management and Budget in ° Regions are defined as the four Census regions. 

1983, except for Boston-Lawrence-Salem, MA-NH, Area (excludes Monroe County); — Data not available. 

and Milwaukee, WI, Area (includes only the Milwaukee MSA). Definitions do not NOTE: Loca! area CPI indexes are byproducts of the national CPI program. Because 

include revisions made since 1983. Excludes farms and the military. each local index is a small subset of the national index, it has a smaller sample size 
? Foods, fuels, and several other items priced every month in all areas; most other and is, therefore, subject to substantially more sampling and other measurement error 

goods and services priced as indicated: than the national index. As a result, local area indexes show greater volatility than the 
M—E€very month. national index, although their long-term trends are quite similar. Therefore, the Bureau 
1—January, March, May, July, September, and November. of Labor Statistics strongly urges users to consider adopting the national average CP! 
2—February, Apriul, June, August, October, and December. for use in escalator clauses. 
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29. Annual data: Consumer Price Index, U.S. city average, all items and major groups 


[1982-84 = 100] 
seer | 1960 | 1000 | vo00 | 1001 | woo | 1000 | 1098 


Consumer Price Index for All Urban Consumers: 
All items: 


Percent change.... 
Housing: 
WMIOK Sone ssovanperetvasings 
Percent change.... 
Apparel and upkeep: 


Percent change... 
Transportation: 


Percent change... 
Medical care: 


Percent change 

Entertainment: 
WINGO sess crersrrceey ate 
Percent change 

Other goods and services: 
IAGOXF tek ener staan 
Percent change... 


Consumer Price Index for Urban Wage Eamers 
and Clerical Workers: 
All items: 
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30. Producer Price Indexes, by stage of processing 
1982 = 100] 


[Annual average] 1905 
Grouping 


Finished consumer goods. 
Finished consumer foods..... 
Finshed consumer goods 

OXCIUGING FOOUS...........20csrecerervsessrerseey 
Nondurable goods less food... 
Durable goods 
Capital equipment... 


Intermediate materials, 
supplies, and components................+++5 
Materials and components 

fOr MANUFACTUFING........-.:0esceceereeseseeteeseseees 
Materials for food manufacturing... Se 
Materials for nondurable manufacturing.. 
Materials for durable manufacturing, 
Components for manufacturing.............-., 


Materials and components 
POT COMSEPUCHON 2.200 .cscsnepscnsnnersncnvnranconeesss 
‘Processed fuels and lubricants.... 
Containers 
Supplies. 


Crude materials for further 
Foodstuffs and feedstuffs.. 
Crude nonfood materials... 


Special groupings: 
Finished goods, excluding foods............... 
Finished energy goods............- : 
Finished goods less energy...... wei 
Finished consumer goods less energy...... 
Finished goods less food and energy........ 
Finished consumer goods less food 

and energy es 
Consumer nondurable goods less food 
UML OOOTOY scenes tears lace sce snesiecadaossonene 


Intermediate materials less foods 


Intermediate foods and feeds. 
Intermediate energy goods....... 
intermediate goods less energy... 
intermediate materials less foods 
BAIN OTP rene castov ss Rassascaursbisssnnensanvacoeaeis 


Crude energy materials............ccccceeee 
Crude materials less energy............e 
Crude nonfood materials less energy........ 
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131.0 
135.9 


128.7 
124.5 
135.1 
138.7 


125.9 


128.3 
127.0 
129.9 
131.0 
126.6 


144.8 

91.6 
138.2 
135.5 


113.6 
117.9 
106.6 


131.4 

84.9 
140.7 
141.4 
142.5 


144.9 


151.8 


125.8 
127.7 

91.4 
133.4 


133.8 


89.1 
126.2 
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31. Producer Price Indexes for the net output of major industry groups 


[December 1984 = 100, unless otherwise indicated] 


39 
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Total mining industries.. 


Metal mining...........- 

Coal mining (12/85 = 100)..... 

Oil and gas extraction (12/85 = 100)... 

Mining and quarrying of nonmetallic 
minerals, except fuels 


Total manufacturing industries... 


Food and kindred products... 
Tobacco manufactures. 
Textile mill products. 
Apparel and other finished products 

made from fabrics and similar materials...... 
Lumber and wood products, 

OXCEPt FUMITULEC..........eececseeeesseneeeseerereereeee 
Fumiture and fixtures. 
Paper and allied products. 


Printing, publishing, and allied industries....... 
Chemicals and allied products... 
Petroleum refining and related products......... 
Rubber and miscellaneous plastics products, 
Leather and leather products. 
Stone, clay, glass, and concrete products..... 
Primary metal industries. 
Fabricated metal products, 
except machinery and transportation 
transportation EquipMenNt............:0eeeeeeeeee 


Machinery, except electrical............::csecerees 
Electrical and electronic machinery, 
equipment, and SUPpIieS...............ccceeeceee 
THFARIGPOWTENI OM. S-<..ccsevaraececte¥ecas sconnctcevasancsocteren 
Measuring and controlling instruments; 
photographic, medical, and optical 
goods; watches and CIOCKS............ceecces 
Miscellaneous manufacturing industries 
Industries (12/85 = 100)...........cccccceceseenseeeed 


Service industries: 
Motor freight transportation 
and warehousing (06/93 = 100). 
U.S. Postal Service (06/89 = 100)... 
Water transportation (12/92 = 100) 
Transportation by air (12/92 = 100). ad 
Pipelines, except natural gas (12/92 = 100).... 


[Annual average | 1095 
er [ee [Nc [boc [am [seme [ | wf er 


32. Annual data: Producer Price Indexes, by stage of processing 


[1982 = 100] 


January 1997 


33. U.S. export price indexes by Standard International Trade Classification 
[1990 = 100, unless otherwise indicated] 


| Nov. | Dee. | van. | Feb. | mar. | Apr. | May | June | July | Aug. | Sept. | Oct. | 


Meat and meat preparations. 
Cereals and cereal preparations. 
Vegetables, fruit, and nuts, prepared fresh or dry 


Crude materials, inedible, except fuels. 
Hides, skins, and furskins, raw. 
Oilseeds and oleaginous fruits... 
Crude rubber (including synthetic and reclaimed. 
Cork and wood.... 
Pulp and waste paper.... 
Textile fibers and their waste... 
Crude fertilizers and crude minerals 
Metalliferous ores and metal scrap 


Mineral fuels, lubricants, and related products. 
Coal, coke, and briquettes 
Petroleum, petroleum products, and related materials... 


Animal and vegetable oils, fats, and waxes. 


Chemicals and related products, n.e.s. .... 
Medicinal and pharmaceutical products.... 
Essential oils; polishing and cleaning preparations 
Plastics in primary forms (12/92 = 100) 

Plastics in nonprimary forms (12/92 = 100) 
Chemical materials and products, n.e.s. ......... 


Manufactured goods classified chiefly by materials. 
Rubber manufactures, 0.0.8. .......cceccscreeeesiereeeeesesseed 
Paper, paperboard, and articles of paper, pulp, 

and paperboard 
Nonmetallic mineral manufactures, n.e.s. 
Nonferrous metals 


Machinery and transport equipment. 

Power generating machinery and equipment 

Machinery specialized for particular industries... 

General industrial machines and parts, n.e.s., 
and machine parts 

Computer equipment and office machines 

Telecommunications and sound recording and 
reproducing apparatus and equipment... 

Electrical machinery and equipment.. 

Road vehicles 
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34. U.S. import price indexes by Standard International Trade Classification 
[1990 = 100, unless otherwise indicated] 


01} Meat and meat preparationS.............csessececscseseeceesteneneees 
03] Fish and crustaceans, mollusks, and other 
aquatic invertebrates...............0.008 
04] Cereals and cereal preparations...... 
05] Vegetables, fruit, and nuts, prepared fresh or dry. 
06] Sugars, sugar preparations, and honey..... 
07| Coffee, tea, cocoa, spices, and manufactures 
MPVOPO OEE isc cad sce sis Secen dn stent sec sane) ction aaa aicuiapwnivauis tasebeaad 


1] Beverages and tobacco... 
11 Beverages 


2| Crude materials, inedible, except fuels... 
23) Crude rubber (including synthetic and reclaimed 
24| Cork and wood............. 
25| Pulp and waste paper... 
27| Crude fertilizers and crude minerals. 
28] Metalliferous ores and metal scrap ioe 
29] Crude animal and vegetable materials, n.@.. ............ 


3] Mineral fuels, lubricants, and related products.............. 
33] Petroleum, petroleum products, and related materials... 
34] Gas, natural and manufactured... 5 
35] Electrical energy............seceseeee 


4| Animal and vegetable oils, fats, and WaXeS...............000 


5| Chemicals and related products, n.e-s. ..... 
52 Inorganic chemicals...... 
53] Dying, tanning, and coloring material 
54] Medicinal and pharmaceutical products... ase 
55] Essential oils; polishing and cleaning preparations........ 
56 
57 
58 


POT ZOTO RS ooo fia tate a cecsnsnsepShdnensaies ceseoteone 

Plastics in primary forms (12/92 = 100). 

Plastics in nonprimary forms (12/92 = 100) 
59} Chemical materials and products, n.e.s. ......... 


6| Manufactured goods classified chiefly by materials...... 
62 Rubber manufactures, 1.0.8. .......ccccccssceeesesseseenensceseseeed 
64| Paper, paperboard, and articles of paper, pulp, 
and paperboard 
66] Nonmetallic mineral manufactures, n.e.s. 
68| Nonferrous metals. 
69| Manufactures of metals, 1.6.8. .......cccscsscssssseerensereesene 


7| Machinery and transport equipment. : 
72| Machinery specialized for particular industries.............., 
74| General industrial machines and parts, n.e.s., 
and machine parts. 
75| Computer equipment and office machines 
76| Telecommunications and sound recording and 
reproducing apparatus and equipMent.............scceree 
77| Electrical machinery and equipment. 
78| Road vehicles 


85 POCO IRE 00 sta ius cus kasihan canon Alawar te pretenses aa 
88] Photographic apparatus, equipment, and supplies, 
ANd Optical GOOdS, 1.0.8. ........ccsesececceenseneeeeeeeseaeeeenees 
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35. U.S. export price indexes by end-use category 
[1990 = 100] 


ALL COMMODITIEG.............sssssssssesssssesssnsnssecsssesneenes 


Foods, feeds, and beverages............cccseceeees 
Agricultural foods, feeds, and beverages...... i" 
Nonagricultural (fish, beverages) food products...., 


Industrial supplies and materials................ccceeee 
Agricultural industrial supplies and materials......... 


Fuels and IWOACANES.....<.......--ccsccccscesecerosasncssssssnees 
Nonagricultural supplies and materials, 

excluding fuel and building materials................. 

‘ Selected building materials............cceseseesees 


Automotive vehicles, parts, and engines................J 


Consumer goods, excluding automotive................. 
Nondurables, manufactured.. 
Durables, manufactured 


Agricultural COMMOItiICS.............::ceeeeceeeeeeeeeeeeeee 
Nonagricultural commodities. 


36. U.S. import price indexes by end-use category 
[1990 = 100] 


Foods, feeds, and beverages............ rer re 
Agricultural foods, feeds, and beverages...... “ 
Nonagricultural (fish, beverages) food products..... 


Industrial supplies and materials...............ceesecnee 


Fuels and lubricants... ate 
Petroleum and petroleum products................... 


Paper and paper base StockS.............sscsseeeeeeees 
Materials associated with nondurable 

supplies and materials.. 
Selected building materials... 
Unfinished metals associated with durable goods. | 
Nonmetals associated with durable goods............. 


Electric and electrical generating equipment. 
Nonelectrical machinery................5. 


Automotive vehicles, parts, and engines................ 


Consumer goods, excluding automotive............... 
Nondurables, manufactured......... 
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109.4 


111.2 
113.3 
108.7 


January 1997 


108.0 


117.7 
117.8 
114.3 


108.8 
109.2 
106.5 
105.8 
145.2 


105.3 
108.6 
100.3 


109.6 


111.2 
113.3 
108.7 


116.6 
114.2 
122.5 


107.5 


105.8 
104.0 


101.4 
109.9 
138.5 


98.0 
104.1 


102.1 
110.5 
99.3 


115.3 
107.7 
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37. U.S. international price Indexes for selected categories of services 
[1990 = 100] 


Air freight (inDOUNG)...............ssesessenseseresessssseeesesnererees H F : i F E i 109.8 
Air freight (outbound) 97.4 
Air passenger fares (U.S. carriers) 131.1 


Air passenger fares (foreign carriers). 
Ocean liner freight (inbound) 


38. Indexes of productivity, hourly compensation, and unit costs, quarterly data seasonally adjusted 
[1992 = 100] 


Quarterly indexes 


Business 
Output per hour of all persons 
Compensation per hour......... 
Real compensation per hour... 7 
MIME DOW COGIB ee necccrc rage eee ane co co vans ea hasteehsdcenanaspaah 
Unit nonlabor payMent............cccccesseeeseseseereeeeeeeene 
Implicit priGe‘deflator,.<2.c.7.i020. sce eost sanvotAuceyaessess 

Nonfarm business 
Output per hour of all persons. 
Compensation per hour............ 
Real compensation per hour............... A 
UniHIBDOR COSTS ares ikecntsscsassseasectertaerareinacceconmencned ren 
Unit nonlabor payMent.............:eeseceeeeeseseenerseeeesered 
Implicit price Gofator.. .s xc..-2c0s.50:asenecessounesescersatenes 


Nonfinancial corporations 

Output per hour of all employees 
Compensation per hour. 
Real compensation per hour..............:ccsessereeeeeeneed 
Total unit costs......... 
Unit labor costs.... 
Unit nonlabor costs. 
Unit profits................. 
Unit nonlabor payments... a 
Implicit price deflator...................00sssssseneoeesseseesenees 


Manufacturing 
Output per hour of all persons 
Compensation per hour......... 
Real compensation per hour.............00000ceee. i 
UTNE IADON, COB actuate omoneaaattenvaem eee 
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39. Annual indexes of multifactor productivity and related measures, selected years 


[1987 = 100] 
[1960 | 1970 [ 1973 | 1980 | 1068 | 1080 | 1900 | 190% | 1902 | 1909 | 1004 
Private business 
Productivity: 
Output per hour of all persons...............:..csssesesesesees 106.4] 107.3 
Output per unit of capital services 99.1] 100.7 
Multifactor ee ae 101.0} 101.8 
Output... Rea ae 112.5] 117.4 
Inputs: 

RADON DMM aatcasassnsssatchsssssinopsitvapacdavassecesvounnss cor i K Fi a : 4 s 7 110.4 114.8 
Capital services ae 113.5) 116.6 
Combined units of labor and capital input... 7 H » : 111.3) 115.4 

Capital per hour of all PersONS...........cccseeeeeceeeeseseseee i i i fi 5 ; : ) 107.4] 106.6 
Private nonfarm business 
Productivity: 
Output per hour of all persons 105.6] 106.4 
Output per unit of capital services 98.1 99.3 
Multifactor heal Neeiap eacpicas 100.2] 100.7 
Output... aan Peron 112.4 117.1 
Inputs: 
Labor input K i | 111.2} 115.6 
Capital services +4 108.8 110.6 112.4 114.7 118.0 
Combined units of labor and capital WpUtis sa iia daxs exe 108.5} 107.9) 109.3) 112.2} 116.3 
Capital per hour of alll PerSONS............seseseseesesesteneaeeee 102.2} 106.6) 108.5) 107.7) 107.1 
Manufacturing 
Productivity: 
Output per hour of all persons 107:2| 111.1)) 113.4 - 
Output per unit of capital services : y 5 : ! dl ° 94.5 - 
Multifactor productivity............cscccscesseecsseeeceseeeenad : ; : ; : ; : - ; 103.5 - 
Sei taeedecacessrscesunc dace var siasiy oy i i a f : R 5 i , 111.0 = 


Hours of all persons. 
Capital services... 
— Data not available. 


NOTE: Productivity and output in this table have not been revised for consistency with the December 1991 comprehensive revisions to the National Income and 
Product Accounts. 


40. Annual indexes of productivity, hourly compensation, unit costs, and prices, selected years 
[1992 = 100] 


[iee0 | 1970 | 1073 | 1004 | 1006 | v000 | vo00 | vo00 | ve01 | v000 | 100 | 


Business 
Output per hour of all persons 101.2 
Compensation per hour. £ 108.2 
Real compensation per hour...............ceeeeeceeeeeeeeened 99.7 
MINIGIADO GOB Srerre cece se estccinetorcisscnsvunsssbevevs ss sdevestery 107.0 
Unit nonlabor payments... af : : 107.5 
Implicit price deflator................:---ssesescsssessssssescesed K ; % E i i A : i ; 107.1 
Nonfarm business 
Output per hour of all persons. 101.3 
Compensation per hour......... a i 108.2 
Real compensation per NOur................:cceseeeeeeeeeeees x i y i rR i fi B ; : & 99.6 
NIE (BOF COSt Gee Ses oanas tenccscprassirvieenoelasecavesssseeevecides : E Y A A } 6 Nh f f 106.7 
Unit nonlabor payments... 7, 108.6 
IMPUCIE PICO GONSON, .. 5.2... .sanzecacesecnsseacesccecceseensey 107.2 
Nonfinancial corporations 

Output per hour of all employees... 103.6 
Compensation per hour......... 107.3 
Real compensation per hour... ot H 5 H i . 98.8 
VOU MU CORRE es rea ie cencticasetiecers i A | } : i" - fs fi I 4 i 102.7 

103.6 

100.1 

136.0 
Unit nonlabor payMentts............csccccccscesesseseerereeeaney 108.7 
Implicit PACEMISNALOK, oe scsexnssecesescessn aber esos eeedasjoabe 105.2 

Manufacturing 

Output per hour of all persons. 109.8 
Compensation per hour...... we i B i i 3 ; ; i 109.0 
Real compensation per NOur.............0cceceeeeeeeeeeeeeeeed ? i i P i ¥ ; i ; y h 100.3 
Unit labor costs... 99.3 
Unit nonlabor payments... a 


Implicit price deflator...........:.seeecccceeeeseeseeseeseesened 
— Data not available. 
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41. Annual indexes of output per hour for selected industries 


[1987 = 100] 


Industry 


Iron mining, USADIC OF€...............ce cee eeeeeeee eee e eee 
Copper mining, recoverable metal. 
COREG oreo rectie ne tecawnearnen panes 

Crude petroleum and natural gas production.. 
Nonmetallic minerals, except fuels... 
Meat packing plants............-....100+ 
Sausages and other prepared meats 
Poultry dressing and processing 
Cheese, natural and processed. 
Fluid milk 
Canned fruits and vegetables.............:.:.0.sesserees 
Frozen fruits and vegetables a 
Flour and other grain mill products...............:.000+ 
Cereal breakfast foods 
Rice milling | 
Weticomimillingt:.:-<..-sassseny rs esnepeaeneseonenmmeaees 


Prepared feeds for animals and fowls................. 
Bakery Products...........ccserceeeecseererenenne 
Raw and refined cane sugai 
Beet sugar. 
Maltibeverages't:.0..---ceAurssrescuevercreeeccencenmtiiee’ 
Bottled and canned soft drinks.. : 
Fresh or frozen prepared fish............cccccceececeseeee 
Cigarettes, chewing and smoking tobacco........... 


Yam spinning mills.. Senate shinax siete Nae 
Men's and boys' suits and coats.. pene aaah ie aa xt a seese 
Housefumishings, except curtains and draperies.. 
Sawmills and planing mills, general................... 
Hardwood dimension and flooring mills...... 
IMUNMO Ree pray atetaadaanctemancceranasnesaees 
Wood kitchen cabinets......... 
Hardwood veneer and plywood. 
Softwood veneer and plywood.. 
Wood containers........... 
Wood household furiture...... 
Upholstered household furniture... 
Metal household fumiture 
Mattresses and bedsprings : 
Wood office furmiture...........cccccsereeseeserseeeeeeereed 
Office furniture, except wood 
Pulp, paper, and paperboard mills : 
Corrugated and solid fiber boxes...............:s0000+ 
Folding paperboard boxes..... 
Paper and plastic bags 


Alkalies and chlorine... 
Inorganic pigments...... deci seseseeehiow 
Industrial inorganic chemicals, N.€.S. ..............06+ 
Synthetic fibers 
Soaps and detergents... 
Cosmetics and other toiletries..............ccc:eeee eed 
Paints and allied products 5 
Industrial inorganic chemicals, 0.€.C. ...........:8000e4 
Nitrogenous fertilizers 
Phosphatic fertilizers... 
Fertilizers, mixing only..... ; 
Agricultural chemicals, 1.€.€. .........:0cse0cceceeeeeees 


Petroleum refining...........:scccsccssecssssseeeceenenenees 
Tires and inner tubes................. re 
Rubber and plastics hose and belting................. 
Miscellaneous plastics products, n.e.c. ....... 
Footwear, except rubber... 

Glass containers........ 
Cement, hydraulic......... 
Clay construction products 
Clay refractories... 
Concrete products... 
Ready-mixed concrete. 


Gray and ductile ir iron n foundries. Dave gusntdanen atest 
Stee! foundries 
Primary copper... 
Primary aluminum... 
Copper rolling and drawing 


See footnotes at end of table. 
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2251,52 
2281 
231 
2392 
2421 
2426 
2431 
2434 
2435 
2436 
244 
2511,17 
2512 
2514 
2515 
2521 
2522 
261,2,3 
2635 
2657 
2673,74 


2812 
2816 

2819 pt. 
2823,24 
2841 
2844 
285 
2869 
2873 
2874 
2875 


3251,53,59 


3255 
3271,72 
3273 


331 


January 1997 


93.2} 106.3 
83.6 92.4 
89.7 93.5 
85.6 95.1 
100.4 97.4 
91.6 87.1 
83.9 84.5 
87.1 88.3 
103.4 99.6 
96.9 95.0 
96.2 96.3 
84.9 89.4 
84.1 79.5 
99.3 99.4 
97.6 96.9 
89.7 87.6 
96.7 99.6 
93.4 90.0 


88.4 87.3 
79.8 79.3 
90.5 91.5 
87.3 90.3 
93.6 96.9 
89.6 87.8 
101.1} 100.7 
88.4 84.2 


96.9 94.9 
98.3 99.5 


41. Continued—Annual indexes of output per hour for selected industries 


[1987 = 100] 


3353,54,55 79.0 
Metal cans.............0.::00c000 4 34114 
Hand and edge tools, 1.0.6. ........csececsencernees 3423 
Heating equipment, except electric............... eee 3433 
Fabricated structural metal......... 3441 


Fabricated plate WOrk...............ccccceeeeserseeeereeees 

Bolts, nuts, rivets, and washers 6 3452 

Automotive stampings......... ‘ 3465 

Metal stampings, n.é.c. ........ 3469 

Valves and pipe fittings 3491,92,94 

Fabricated pipe and fittings... 2d 3498 

Internal combustion engines, N.€.C. ........... cee 3519 

Farm machinery and equipment... 3523 

Lawn and garden equipmernt..... Be 3524 70.0 
Construction machinery............c0.ceeee * 3531 87.9 
Mining machinery................... 3532 102.2 
Oil and gas field machinery 3533 156.9 
Metal cutting machine tools.................cceeeeeeeeeee 3541 101.4 
Metai forming machine tools............c.cceeseeeeees 3542 112.5 
Machine tool acceSSOries..............:s:ceeereseseeeeeeeed 3545 105.9 
Pumps and pumping equipment.. 5 3561,94 84.0 
Ball and roller DearingS.............:ccccecccceseeseeseees 3562 108.0 
Air ANd GAS COMPFESSOMS.............seseeeeeseteteteeeeeenes 3563 87.6 
Refrigeration and heating equipment.. : 3585 100.3 
Carburetors, pistons, rings, and valves............... 3592 102.9 
Transformers, except electronic...............00000e04 3612 100.2 
Switchgear and switchboard apparatus...............] 3613 


Motors and generators..........000 <a 
Household cooking equipment...............eceeeeeee end 
Household refrigerators and freezers..... 
Household laundry equipment 
Household appliances, n.e.c. ...... 


«| 3645,46,47,48 . 

Household audio and video equipment.................. 3651 22.3 
Motor vehicles and equipMent............0:cceeeeeees 371 68.7 
3721 79.2 
3825 63.7 
386 58.9 
Railroad transportation, revenue traffic................ 4011 46.5 
Bus carriers, class 1...............00068 411,13,14 pts. 116.8 


Instruments to measure electricity 
Photographic equipment and supplies... 


Trucking, except local 4213 69.5 
Air transportation........ -| 4512,13,22 pts. 54.3 
Petroleum pipelines. 4612,13 93.2 
Telephone communications.. 481 42.7 
Electric utilities... 491,3 pt. 88.4 
Gas utilities......... 492,3 pt 145.5 
Scrap and waste materials 5093 = 


Hardware stores 525 83.3 
Department stores 531 60.8 
Variety stores...... Ad 533 148.9 
RES ISINOS eh aaretniey chew aicseaitivsedacpoennostoecee 541 
Retail bakeries.: 
‘New and used car dealers.... 
Auto and home supply stores 
Gasoline service stations 
Men's and boys' clothing stores 


Fumiture and homefurnishings stores. 
Household appliance stores.............. 2 
Radio, television, and computer stores............... 


Eating and drinking places...........cccsecceseseeeeees 
Drug stores and proprietary stores.................0 
BIMION ONES sce tere oacaxsiscicccrvisesnssessivensenvead 
Miscellaneous shopping goods stores x 
SEORUIVOTCARN GANIKG esac a vor. oc vavescéssasesevenseeneey 
BAOTEIS AN MOSS 2 oc scycen-va ee ctereceesdeveccesssecenece 
Laundry, cleaning, and oc services.. 
Beauty shops... siren ee al 
Automotive repair ‘shops Peetpesatsvewacncushsevassnens byes 
n.e.s. = not elsewhere specified. 
n.e.c. = not elsewhere classified. 
— Data not available. 
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93.9 99.8 
134.6} 140.7 
93.3] 101.8 
121.8) 1248 
108.1 109.6 
105.4) 103.2 
98.3] 108.4 
92.8 95.6 
120.8} 124.5 
104.8} 109.3 
104.2} 110.1 
113.3} 110.3 
104.3) 118.3 
123.7} 134.2 
114.7) 116.3 
107.0] 123.7 
109.5 97.4 
122.1 123.6 
111.4] 109.2 
115.0} 103.0 
101.5} 112.6 
105.2} 109.3 
103.8] 107.2 
111.4) 116.5 
111.8} 115.8 
136.5} 139.8 
121.7] 141.2 
123.0] 124.5 
127.0) 123.2 
103.7) 127.5 
116.8) 126.7 
144.8} 150.5 
117.6} 119.1 
100.9 97.7 
103.7} 109.6 
163.1 175.7 
105.4] 108.6 
142.4) 131.7 
122.4] 145.0 
126.6]. 131.9 
103.8} 105.7 
104.4) 105.1 
134.5} 135.7 
120.6] 127.7 
105.0} 100.3 
109.4; 106.6 
106.7} 114.1 
105.0} 108.5 
170.4) 155.2 
92.7 91.7 
86.0 87.8 
107.7} 109.2 
98.9) 101.4 
112.4) 115.0 
115.7} 138.1 
116.2; 115.9 
111.6] 116.7 
110.8} 117.8 
108.9] 108.7 
114.6] 126.3 
157.3} 181.0 
103.1 103.8 
104.7} 103.7 
100.5 96.7 
103.9] 105.6 
129.9 = 
106.5} 110.0 
99.8} 101.8 
95.9} 100.0 
103.7] 111.6 
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Current Labor Statistics: International Comparisons Data 


42. Unemployment rates, approximating U.S. concepts, in nine countries, quarterly data 
seasonally adjusted 


Country 
PCa CW a a, 


1 Quarterly rates are for the first month of the quarter. current published data and therefore should be viewed as less 
— Data not available. precise indicators of unemployment under U.S. concepts than 

NOTE: Quarterly figures for France, Germany, and the United the annual figures. See “Notes on the data" for information on 
Kingdom are calculated by applying annual adjustment factors to breaks in series. 
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43. Annual data: Employment status of the working-age population, approximating U.S. concepts, 10 countries 


[Numbers in thousands] 


117,834 | 119,865 126,346 | 128,105 | 129,200] 131,056 

13,378 13,631 14,408 14,482 14,663 14,832 

7,588 7,758 8,490 8,562 8,619 8,776 

59,410 60,050 64,280 65,040 65,470 65,780 

23,760 23,890 24,540 24,610 24,780 

28,240 28,390 30,030 29,950 29,820 

22,290 22,350 22,910 22,760 22,640 

6,380 6,500 6,970 7,110 7,180 

: 4,443 4,437 4,520 4,443 4,418 

United Kingdom.. 27,380 27,720 28,400 28,310 28,310 


Participation rate” 


United States’. 


Employed 


109,597 118,793 118,492 123,060 
12,095 13,165 12,842 13,292 
6,974 7,859 7,637 7,921" 
57,740 61,710 63,620 63,860 
21,240 22,100 21,980 21,730 
26,380 27,950 28,660 27,880 
20,610 21,080 21,230 20,080 


United Kingdom.. 
Unemployment rate 


United States’... 
Canada..... 


' Data for 1994 are not directly comparable with data for 1993 and earlier years. For © ° Employment as a percent of the working-age population. 
additional information, see the box note under “Employment and Unemployment Data" 
in the notes to this section. - 

? Labor force as a percent of the working-age population. 


NOTE: See “Notes on the data" for information on breaks in series for the Unit- 
ed States, France, Italy, the Netherlands, and Sweden. 
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Current Labor Statistics: International Comparisons Data 


44. Annual indexes of manufacturing productivity and related measures, 12 countries 


[eco | 1070 | 1973 | 1085 | 1906 | 1967 | voee | 1909 | 1000 | vo0i | Tena | 1908 | t008 


[1992 = 100] 
Item and country 


Output per hour 


United States. 
Canada..... 


United Kingdom. 
Total hours 
United States.. 


Netherlands. 
Norway... 
Sweden.... 

United Kingdom.... 


Compensation per hour 


Netherlands..... 
Nomay.... 
Sweden... 
United Kingdom.... 


Unit labor costs: National currency basis 


United Kingdom... 


Unit labor costs: U.S. dollar basis 


United States.... 
Canada... 
Japan... 
Belgium... 


United Kingdom... 


— Data not available. 
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45. Occupational injury and illness rates by industry,' United States 
Incidence rates per 100 full-time workers® 


esr Saks olen! [-swas [706 [ veer [1000 [ rose" | 1000 | 1001 | 1052 | voe0" | t00a" 


PRIVATE SECTOR® 


Total cases 8.4 
Lost workday cases.. 3.8 
Lost workdayS..........002. = 
Agriculture, forestry, and fishing® 
Total cases 10.0 
Lost workday cases 47 
Lost workdays = 
6.3 
Lost workday cases. rae 3.9 
NR es a a cncss ey ncnicae ev axiaies sess vaaGhicavevdseasoaracanciirnsuaes = 
11.8 
Lost workday cases.. 5.5 
Lost workdays........... - 
General peisigge contractors: 
Total cases . es 10.9 
Lost workday ¢ cases 5.1 
Lost workdays... . - 
Heavy construction, ‘except building: 
Total cases 10.2 
Lost workday cases.. 5.0 
Lost workdays.... - 
Special trades contractors: 
Total cases 12.5 
Lost workday cases 5.8 
A OO ta Ser acaes GSB OncrE oop aet ee ene PERE PEL ECeEE Peer Ree rT EEE = 
Manufacturing 
Total cases 12.2 
Lost workday cases §.5 
al eM erga sae usarcanons seis Gund nab ohcnssnsonbanadgewanss curksapiotsad = 
Durable goods: 
Total cases 13.5 
Lost workday cases.. 5.7 
Lost workdayS...........0008 = 
Lumber and wood products: 
Total cases 15.7 
Lost workday cases.. 7.7 
Lost workdays.... = 
Fumiture and fixtures: 
Total cases 15.0 
Lost workday cases.. ye : . 2 iy i 7.0 
WEIMER eee snr alas eas evusns as cavensivocecnarscconeorctenrceseverseeseantueser ; i f i R = 
Stone, clay, and lass products 
Total cases . 13.2 
Lost workday ¢ cases.. 6.5 
Lost workdayS............-.000+ = 
Primary metal industries: 
Total cases 16.8 
Lost workday cases.. 7.2 
MESSE WEIR Serer eee Pete yoh ca doncassnscxvosvncsvcaansuosbrestoesesdeisecsonte = 
Fabricated metal products: 
WREGNIGGR DS Riemer aes 0 ects wesc cs sect escecocsesnncseeces 16.4 
Lost workday cases. 6.7 
Lost workdays............. AS 
Industrial machinery and equipment: 
Total Cases .........000 11.6 
Lost workday cases.. 4.4 
Lost workdays............. = 
Electronic and other electrical equipment: 
Total cases ....... 8.3 
Lost workday cases.. 3.6 
Lost workdayS............. = 
Transportation equipment: 
Total cases 19.6 
Lost workday cases 78 
UE A arte Lae arta amsneccnescenenen-vneensnesnsossesesonersasi ir 
Instruments and related products: 
otal Caupemenrrt tenders nesrseccisenscissseteecsnsrssersevstees 5.9 
Lost workday cases 27 
Lost workdays = 
Miscellaneous manufacturing industries: 
Total cases 9.9 
Lost workday cases. 4.5 


Lost workdays... 
See footnotes at end of table. 
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Nondurable goods: 


Current Labor Statistics: Injury and Illness Data 


45. Continued—Occupational injury and illness rates by industry,’ United States 


Incidence rates per 100 full-time workers® 


wien sinh mated iwes [soos [7067 | 1900 | 10007 [ 1900 [ 901 | i002 | sos0* | some? 


Total cases 
Lost workday cases. 2 
LiOGt WOMKGAYG i. scsccc.u. itt lettaescavuns avtsy etpaseey aaecuantieria tons keacoaibe ren 


Food and kindred products: 
Total cases 
Lost workday cases.. 
Lost workdayS........-.... 

Tobacco products: 

Total cases 
Lost workday cases. 
POST WOIKGAYS conc asncye even cp urevetscocazenanccstectspecuestentonansecanttseestcneanes 

Textile mill: 

WON CASES nel iteeste seed cscevancws ceavewarevsnarsbacectcscasesquessdosecees 
Lost workday cases 
Lost WOrkdayS.........:ccs00+ 

Apparel and other textile products: 
Total cases ....... 
Lost workday cases.. ¥ 
LOGE WVU AYE: 5.5< avs exact shyeuenstavtestnyarsnvassvarwsiasantascvansacaak andetaten 

Paper and allied products: 
Total cases 
Lost workday cases.. is 
Lost workdays... or becebbegcarcchecr-Meeeeceeusacere ance reece aeons 

Printing and publishing: 
Total cases 
Lost workday cases.. 
Lost workdaySs............. 

Chemicals and allied products: 
Total cases ....... 
Lost workday cases. us 
LOGSt WORKDAY S 5. cjcs-dvecanatunscnavansatscdeshiadensasendanusieendcabiacenationeciey 

Petroleum and coal products: 
Total cases 
Lost workday cases. - 
MOST WOT 55005 ded tees vaeananereeithideecesenburou ep bebespsnvurenereeeatlh 

Rubber and miscellaneous plastics products: 
Total CAS@S ..........ceeee 
Lost workday cases. 
Lost workdays 

Leather and leather products: 
Total cases ....... 
Lost workday cases. 
Lost workdays 


Transportation and public utilities 


Total cases 
Lost workday cases. 
Lost workdayS.............. 


Wholesale and retail trade 


Total cases 
Lost workday cases.... 
LOSt WOM ays i) isos cece stance teeeapsvtves naitasavessscecakenenstoassaneusvedearenee 
Wholesale trade: 
TOA CASOG iat stat ss avincceesesvnsionye ade siren abdatsacesaeos meyeaaety caer eeepane 
Lost workday cases. 
Lost workdayS.............5 
Retail trade: 
Total cases 
Lost workday cases. 
Lost workday S...........000008 


Finance, insurance, and real estate 
GEORG CASOS ie env tevaccenaz-tonconeroas sh eaasesbeanesees 
Lost workday cases. 
Lost workdayS.........0..:6 


TONG) COBCS a acaicesencsmndatantetoas save aineeaceee sat). eee bee weg aeeenes 
Lost workday cases. 
Lost workdays 


' Data for 1989 and subsequent years are based on the Standard Industrial Class- | N = number of injuries and illnesses or lost workdays; 
ification Manual, 1987 Edition. For this reason, they are not strictly comparable with  &H = total hours worked by all employees during the calendar year; and 


data for the years 1985-88, which were based on the Standard Industrial Classification 200,000 = base for 100 full-time equivalent workers (working 40 hours per week, 50 


Manual, 1972 Edition, 1977 Supplement. weeks per year). 


? Beginning with the 1992 survey, the annual survey measures only nonfatal injuries © * Beginning with the 1993 survey, lost workday estimates will not be generated. As of 
and illnesses, while past surveys covered both fatal and nonfatal incidents. To better 1992, BLS began generating percent distributions and the median number of days away 


address fatalities, a basic element of workplace safety, BLS implemented the Census of from work by industry and for groups of workers sustaining similar work disabilities. 


Fatal Occupational Injuries. 5 Excludes farms with fewer than 11 employees since 1976. 
* The incidence rates represent the number of injuries and illnesses or lost workdays  ~ Data not available. 
per 100 full-time workers and were calculated as (N/EH) X 200,000, where: 
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U.S. Government Bookstore 


U.S. Government Bookstore 


U.S. Government Bookstore 


Room IC50, Federal Building U.S. Government Printing Office 1305 SW First Avenue 
1100 Commerce Street Warehouse Sales Outlet Portland, OR 97201-5801 
Dallas, TX 75242 8660 Cherry Lane (503) 221-6217 


(214) 767-0076 
FAX: (214) 767-3239 


U.S. Government Bookstore 
Room 117, Federal Building 
1961 Stout Street 

Denver, CO 80294 


Laurel, MD 20707 
(301) 953-7974 
(301) 792-0262 

FAX: (301) 498-8995 


U.S. Government Bookstore 
ARCO Plaza, C-Level 


FAX: (503) 225-0563 


U.S. Government Bookstore 
Norwest Banks Building 
201 West 8th Street 
Pueblo, CO 81003 

(719) 544-3142 


(303) 844-3964 505 South Flower Street FAX: (719) 544-6719 
FAX: (303) 844-4000 Los Angeles, CA 90071 
(213) 239-9844 U.S. Government Bookstore 


U.S. Government Bookstore 
Suite 160, Federal Building 


FAX: (213) 239-9848 


Marathon Plaza, Room 141- 
303 2nd Street 


477 Michigan Avenue U.S. Government Bookstore San Francisco, CA 94107 
Detroit, Mi 48226 Suite 150, Reuss Federal Plaza (415) 512-2770 
(313) 226-7816 310 W. Wisconsin Avenue FAX: (415) 512-2776 


FAX: (313) 226-4698 
U.S. Government Bookstore 


Milwaukee, WI 53203 
(414) 297-1304 
FAX: (414) 297-1300 


U.S. Government Bookstore 
Room 194, Federal Building 


Texas Crude Building, 915 Second Avenue 
801 Travis Street, Suite 120 U.S. Government Bookstore Seattle, WA 98174 
Houston, TX 77002 Room 110, Federal Building (206) 553-4270 


(713) 228-1187 
FAX: (713) 228-1186 


U.S. Government Bookstore 


26 Federal Plaza 
New York, NY 10278 
(212) 264-3825 
FAX: (212) 264-9318 


FAX: (206) 553-6717 


U.S. Government Bookstore 
U.S. Government Printing 01 


100 West Bay Street 710 N. Capitol Street, NW 
Suite 100 U.S. Government Bookstore Washington, DC 20401 
Jacksonville, FL 32202 Robert Morris Building (202) 512-0132 

(904) 353-0569 100 North 17th Street FAX: (202) 512-1355 


FAX: (904) 353-1280 


U.S. Government Bookstore 
120 Bannister Mall 

5600 E. Bannister Road 
Kansas City, MO 64137 
(816) 765-2256 

FAX: (816) 767-8233 


Philadelphia, PA 19103 
(215) 636-1900 
FAX: (215) 636-1903 


U.S. Government Bookstore 
Room 118, Federal Building 
1000 Liberty Avenue 
Pittsburgh, PA 15222 

(412) 644-2721 

FAX: (412) 644-4547 


U.S. Government Bookstore 
1510 H Street, NW 
Washington, DC 20005 
(202) 653-5075 

FAX: (202) 376-5055 


All stores are open Monday through Friday. Kansas City is open 7 days a week. 
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Schedule of release dates for BLS statistical series 


Series Release Period Release Period Release Period MLR tabi if 
date covered date covered date covered number 
Producer Price Indexes January 9 December February 14 January March 14 February 2; 30-32. f 
Employment situation ; January10 December February 7 January .. March 7 February 1; 4-20 
Consumer Price Indexes January14 December February19 January March 19 February 2; 27-29 
Real earnings January14 December February19 January March 19 February 19416 


U.S. Import and Export Price Indexes § January23_ December February25 January March 21 February 33-37 
Employment Cost Indexes January 28 4" quarter 
Productivity and costs: 


Nonfarm business and manufacturing February 11 4" quarter 


Nonfinancial corporations March 11 4" quarter 


